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Sale Securities Bank with Agreement 
Repurchase 


Where bank sells securities customer and agrees the 
time the sale repurchase the securities par upon de- 
mand, the purchaser’s option (if valid all and, according 
most decisions, such agreement void) must exercised 
within reasonable time. Magee Mercantile-Commerce 
Bank Trust Company, Supreme Court Missouri, 124 
Rep. (2d) 1121. 

this case the plaintiff, July 1928, bought from the 
defendant bank bonds the par value $14,000. the time 
the transaction, the manager the bank’s bond department, 
according the plaintiff, said: “Any time you bring these 
bonds here and you want sell them, will buy them back 
par from you.” Magee held the bonds until May 18, 1929, 
which day requested the vice-president the bank 
repurchase them according the agreement. The vice-presi- 
dent refused and Magee waited until June 18, before 
beginning this action against the bank. 

Missouri, there five year statute limitations, 
applicable contracts this kind but there was question 
whether the five year period started run the day the 
bonds were purchased the day which the bank refused 
the plaintiff’s demand repurchase them. court held, 
irrespective the statute, that the plaintiff’s action was barred 
his failure bring the action within reasonable time. 
the opinion, the court said: 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1270. 


371 


372 THE BANKING LAW JOURNAL 


Options which fix time have been held void either for indefinite- 
ness perpetuities. James Option Contracts, secs. 218-222; 
sec. 28; 960, sec. 40. avoid this result, the 
tendency has been (when time designated) establish the rule 
reasonable time under the circumstances. “According the weight 
judicial authority, where time limit expressly fixed the 
option contract for the exercise the option, the law fixes reason- 
able time, and what length time reasonable particular case, 
James, sec. 222; this also the rule adopted the American Law 
institute, Contracts, sec. 46. think that this rule sound and 
just, and that the intent this contract was only postpone demand 
for reasonable time and not indefinitely. Plaintiff did not submit 
the case this theory, his instruction authorized verdict upon 
the finding that demand and tender were made and refused, without 
regard reasonableness the time. However, since appears from 
plaintiff’s own evidence (and the theory his case) that the date 
the contract sued was July 1923, and that date demand and 
tender was May 18, 1929 (this suit was begun June 13, 1933), 
think this case where there was issue reasonable time for the 
jury, even considered law case rather than equitable specific 
performance. hold because have concluded that the limit 
the period that could held reasonable time within which 
make acceptance (by tender and demand) option this kind 
orally granted, under the circumstances this case, the period 
the statute limitations applicable oral contracts. Decisions 
several different states support this ruling. Marsh Brown-Crum- 
mer Inv. Co., 188 123, 465, 835, see note, 
loc. cit. 846, followed McCormick McCormick, 140 Kan. 38, 
942; McCollum Neimeyer, 142 Ark. 471, 219 746; 
Jenkins March, Cal. App. 1051; Poole Corker, 
Ga. App. 622, 1101; Norwood Trust Co. Twenty-Four 
Federal Street Corp., Mass., 826; Beverly Richards, 255 
Mich. 508, 270; Mitts Price, 129 Miss. 554, So. 163; 
Wilkins Cauffiel, Pa. Super, 396; Dennett’s Estate, 196 
Wis. 275, 220 538; see, also, Boyd Buchanan, 176 Mo. App. 
953-955, secs, 324-326, pp. 964-966, secs. 342-343; Lovrien 
Oestrich, 214 Iowa, 298, 242 57. Washington has gone further 
and adopted the rule demand notes (see Wood Limitations, secs. 
119a and 124 and 125) cases such resale options. Brooks 
Trustee Co., Wash. 589, 186 1152, S., 594; 
Harris Puget Sound Bridge Dredging Co., 179 Wash. 546, 
354. The Brooks Case holds that [page 1153] “it unim- 
portant when demand was made” because “the right action 
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accrued once upon the contract”; and that action barred suit 
not brought within the limitation period. This ruling followed 
the Harris Case. While there seems Missouri decision 
this exact state facts, our courts have uniformly applied the five- 
year statute bar actions oral agreements after that period 
somewhat similar situations. Saxton, 105 Mo. 486, 
912, Am. St. Rep. 403; Carter Burns, 332 Mo. 1128, 
2nd 933; Lively Tabor, 341 Mo. 352, 107 62, 111 
976; Boyd Buchanan, 176 Mo. App. 56, 162 1075; 
Beard Citizens’ Bank, Mo. App., 678; Piggott 
Denton, Mo. App., 618; Bisesi Farm Home Savings 
Loan Ass’n, 231 Mo. App. 897, '78 871. Both the Boyd 
Case and the Beard Case hold that “if demand were necessary 
give rise the cause action the demand should have been made 
within the statutory period.” 679. 

Plaintiff relies Jameson Jameson, Mo. 640, and Cruse 
Eslinger, Mo. App., 496. the Jameson Case, there was 
written agreement pay $600 with per cent. interest from 
certain date. This agreement recited: condition the above 
obligation such, that the above named Elizabeth Jameson shall 
demand any all the above during her natural life, shall due 
and payable according the tenor the above; but case her 
death before any all the above shall liquidated, shall remain 
with and heirs forever portion her estate.” The 
court pointed out that “the payment unequivocally conditioned upon 
demand made any time during the life the payee”; and that “if 
not made, was not paid all, but forever retained 
the payor.” The court held “that was the evident purpose and 
intention, both the payor and payee, that there should delay 
making the demand, and the limit the delay, agreed upon 
the parties, was the lifetime the payee.” Such written agreement 
whereby one party was become the absolute owner money, for 
which the other got nothing, and which specifically gave the real owner 
the right demand any time during her lifetime, very different 
from this case where purchase securities was made market value 
and time was specifically designated for the exercise oral 
option compel repurchase fixed price. Cruse Eslinger 
must considered case similar that option for resale 
termination employment, which should, perhaps, ruled dif- 
ferent grounds than case between vendor and purchaser not having 
any other relation between them. See notes, 625; 
798, secs. 164-165. Plaintiff also calls attention the rule the 
bank deposits. There intended from the beginning the trans- 
action that the money will paid back the depositor his repre- 
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sentative any event, and, the case trusts bailments, 
different rule applied. 794, sec. 162, 800, secs. 167, 
168 841-843, secs, 196. 197; see, also, 178, note; 
State rel. Commonwealth Trust Co. Reynolds, 278 Mo. 695, 213 
804; Missouri Pacific Co. Continental National Bank, 212 
Mo, 505, 111 574, A., 994. Those rules are 
not applicable this case. 

Plaintiff cites Grotte Rachman, 114 Neb. 284, 207 204. 
that case, the court upheld acceptance oral resale option 
demand made three and half years after plaintiff purchased the 
stock. Apparently this was within the limitation period applicable 
oral contracts. Wood Limitations, 1629. The question the 
necessity demand within that period not discussed and cases 
holding are not noticed. The court did say that [page 206] “the 
length time elapsing between the time sale and the demand the 
purchase price and interest immaterial, except may con- 
sidered with other evidence determining the good faith and intention 
the parties.” This case does not follow the rule that such 
option, which fails fix definite time, will construed mean 
within reasonable time; and also implies that such right would 
good perpetuity. cannot hold. Plaintiff further cites 
cases, such Vickrey v.. Maier, 164 Cal. 384, 129 273, which hold 
that “peculiar circumstances affecting the question” may war- 
rant the court refusing follow the general rule that time co- 
incident with that the statute limitations will deemed reason- 
able.” [Page 275.] course, there might special circumstances 
which would require either lengthening shortening the statutory 
period determining the question reasonable time. See Fuchs 
Meyer, 200 Wis. 103, 227 265; Andrews Andrews, 170 Minn. 

This not case where corporation was selling its own stock 
that every dollar received became part its capital funds, and 
that the value depended upon the success the vendor’s own enter- 
prise. See Fuchs Meyer, supra. There claim fraud, mis- 
representation concealment which the distinguishing feature 
many such cases, and under such circumstances our limitation period 
extended. Sec. 862, 1929, subd. Fifth, Mo. St. Ann. 862, 
subd. 1143. this case, bank was selling bonds munici- 
palities and governmental benefit districts, which bought and sold 
market prices. Plaintiff knew that there were market fluctuations 
such securities. Likewise, plaintiff, reasonable inquiry, could 
have kept informed such market prices. limitations 
are graduated mainly with reference the nature and quality the 
evidence which the contract sued upon must established.” Lively 
Tabor, supra, 107 68. For that reason there shorter 
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limitation period for oral agreements than for those writing. Our 
five-year limitation period for oral contracts longer than allowed 
many states. Plaintiff had his power (under the agreement 
which testified) accept his resale option tendering his bonds 
and demanding his money any day after bought them. this 
kind case, where was contended there was limit upon the time 
within which purchaser could make demand, the Supreme Court 
Arkansas said that “unless required act within reasonable time, 
could, nonaction, eliminate postpone indefinitely the operation 
the statute limitations”; that “it not the policy the law 
permit party against whom the statute runs defeat its operation 
neglecting act which devolves upon him order perfect 
remedy against another”; and that “an interpretation [“that 
appellant should have all time, would exempt the obliga- 
tion from the statute limitations altogether.” McCollum 
Neimeyer, 142 Ark. 471, 219 '746, 748; see, also, Boyd Bu- 
chanan, 176 Mo. App. 56, loc. cit. 60, 162 1075. think 
that the same reasons, which are the basis fixing five-year term 
limitations for oral contracts, apply the question what 
reasonable time for acceptance oral option make resale 
par securities purchased under such circumstances were shown 
this case. find special, peculiar circumstances herein which 
would warrant finding that longer period than that the five-year 
statute would reasonable time was contemplated the parties. 
We, therefore, hold that the trial court should have found that plain- 
tiff’s option had expired before his demand was made and should have 
directed verdict for defendant. further note that plaintiff’s case 
apparently also failed for the reasons pointed out Judge Higbee 
Sedgwick National Bank, 295 Mo. 230, loc. cit. 262, 243 893, 
and Judge Bland Williams Ravanna Bank, 221 Mo. App. 887, 


Failure Guardian Sell Non-Legal Securities 


guardian, who receives nonlegal securities assets 
the guardianship estate, should dispose them within rea- 
sonable time, usually within one year. holds them for 
longer period, may surcharged with the amount any 
loss the basis the value the securities one year 
after they were received him. The one year rule not 


NOTE—For similar see Banking Law Journal Digest (Fourth 
Edition) 
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applied strictly where appears that there was available 
market for the stocks during the one year period. This 
decision was made the Supreme Court Pennsylvania 
case entitled Seamans’ Estate, Atl. Rep. (2d) 208. 

One Evans, the facts disclose, was appointed guardian 
the property Seamans, minor. The estate con- 
sisted stock the following corporations: Anthracite Trust 
Co., Atchison, Topeka Santa Rwy. Co., Delaware 
Hudson Co., Delaware, Lackawanna Western 
Dime Bank-Lincoln Trust Co., First National Bank 
Nicholson, General Electric Co., Glen Alden Coal Co., Great 
Northern Rwy. Co. pfd., Central Co., Industrial 
Thrift Loan Corp., National City Bank New York, 
Southern Pacific Rwy. Co., Southern Rwy. Co., Third Na- 
tional Bank and Trust Co. Scranton, Thrift Industrial 
Loan Corp., Union National Bank Scranton, United States 
Steel Corp. 

These stocks came into the possession the guardian 
September 1930. filed his account guardian July 16, 
having held the shares his possession during the interim. 
that time all the shares had greatly depreciated value. 
Objections the account were filed. They were based the 
fact that the shares, not being investments for fidu- 
ciary should have been promptly turned into cash. The lower 
court surcharged the guardian with the amount the loss. 
The amount the surcharge was $45,172.47 and was based 
the value the shares September the day which 
they were received the guardian. The Supreme Court 
modified the decision the lower court applying the rule 
set forth the first paragraph, requiring the sale the shares 
within one year, and directed that the computation the 
amount the loss, for which the guardian should held, 


based the value the shares September 1931. 


how much this saved the guardian does not appear the court’s 
opinion. 

Further facts and the reasoning upon which the decision 
was based may read the following pragraphs quoted from 
the court’s opinion: 
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Pronouncements the duty executors, trustees and guard- 
jans sell nonlegal securities which come into their hands part 
the original trust estate have necessarily been couched the courts 
somewhat vague phraseology, and usually with the admonition that 
each case must depend largely upon its own circumstances. General 
phrases culled from judicial opinions cannot accepted, therefore, 
sufficiently precise enable fiduciary determine therefrom his 
exact responsibility under various conditions. There arbitrary 
standardized formula which can used inflexible measuring 
rod. The most that can said the result study the authori- 
ties that from them certain principles emerge which, broad 
sense, are applicable this class cases. 

“The rule with regard the duty trustee, into whose hands in- 
vestments made the testator himself may come, differs very greatly 
from that which governs him making his own investments, the 
latter case becomes liable deviates from the line marked out 
the law, should loss arise. the former case much left the 
discretion the trustee, and the honest and proper exercise 
that discretion, delays the realization, may not held liable 
for any loss arising from such delay.” Appeal, Walk. 426, 
427. Stewart’s Appeal, 110 Pa. 410, 425, 321, 323, was 
intimated that fiduciary need exercise only “the ordinary judgment 
ordinarily prudent person,” and could held liable only 
guilty supine negligence. law requires common skill, common 
prudence, and common caution the administration estates 
trustees. has been held over and over again that executors, admin- 
istrators and guardians are not liable beyond what they actually re- 
ceived, unless case gross negligence.” Estate, 247 Pa. 
356, 359, 511, 512. similar rule was stated Borell’s Estate, 
256 Pa. 523, 100 953: Taylor’s Estate, 277 Pa. 518, 526, 121 
310, 312, 553, was said, quoting from Perry 
Trusts, that “the fact that the testator has invested his property 
certain stocks will not authorize trustees continue such 
investments beyond reasonable time for conversion and investment 
regular securities,” and the principle was announced (page 528, 
121 page 313) that “ordinarily fiduciary has right retain, 
beyond reasonable period, investments made the decedent un- 
authorized securities, unless specially empowered do; 
when trustee continues possess such nonlegal investments after 
time when could properly dispose them, and loss occurs, may 
held liable for failure due care, unless shows that his reten- 
tion the securities question represents, not mere lack atten- 
tion, but the honest exercise judgment based actual consideration 
existing conditions; other words, expected ordinarily 
watchful and exercise normally good judgment.” Brown’s 
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Estate, 287 Pa. 499, page 502, 135 112, page 113, the court said, 
speaking through the present Chief Justice: [fiduciaries] need 
into conversion the securities left the decedent and, 
under the whip the law, sell them below what they might normally 
expect receive from them, thus causing estate shrink out 
all proportion any possible benefit that might arise through strict 
application the rule. considering the sale invest- 
ments that have open market, bonds depressed market, 
stock whose intrinsic value established, paying dividends equal 
and above what would normal interest rate, reasonable latitude, 
according the circumstances, must allowed fiduciary the 
disposition such property.” Among recent cases see Dempster’s 
Estate, 308 Pa. 153, 162 447; Millier’s Estate, 312 Pa. 157, 167 
358, 430; Curran’s Estate, 312 416, 423, 424, 167 
597; Macfarlane’s Estate, 317 Pa. 377, 383, 384, 177 12; 
Kelch’s Estate, 318 Pa. 296, 178 129; Reinhard’s Estate, 322 Pa. 
825, 185 298; Gardner’s Estate, 323 Pa. 229, 185 804. 
Restatement Trusts, sections, section 230, the rule thus stated: 
“Except otherwise provided the terms the trust, the trustee 
under duty the beneficiary within reasonable time after the 
creation the trust dispose any part the trust property in- 
cluded the trust the time its creation which would not 
proper investment for the trustee make.” 

Notwithstanding the broad tenor some the language thus 
quoted, fiduciary not justified inferring that the principle which 
exempts him from liability for acts performed good faith and with 
ordinary prudence necessarily applies wherever there failure con- 
vert nonlegal securities within reasonable time. The law imposes 
limitations upon “ordinary prudence” such cases order pre- 
serve the differentiation between nonlegal and legal securities, and 
between fiduciaries and others the right speculate. The mere 
fact that trustee may honestly believe that unauthorized security 
will appreciate value some more less remote period not suf- 
ficient justification for his retention the trust estate, and 
“common prudence” “normallly good judgment” must not deemed 
confer such latitude discretion. within the power 
testator settlor provide that the trust estate established him 
may retain nonlegal securities, and his failure make such pro- 
vision leads naturally the conclusion that was his desire that the 
law should take its course and the estate invested securities 
authorized for the investment trust funds; this especially true 
where the trust continue over extended period time. 

definitely general rules may safely formulated,—there 


being, already pointed out, rigid law may thus 
stated: 
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fiduciary receives nonlegal securities part the trust 
estate, vested law with measure discretion and allowed 
some extent exercise his own judgment the wisdom selling 
the securities under prevailing market conditions. However, the 
absence exceptional circumstances, should convert them 
promptly. does not require that sell them immediately, 
the whip the law,” but means that should not continue 
hold them indefinitely merely because believes that they will ap- 
preciate value and would therefore retain them they were his own 
securities, 

Under certain circumstances fiduciary excused from the 
prompt sale nonlegal securities which otherwise required. Such 
circumstances cannot completely catalogued; they must con- 
sidered each case they arise. Among them may mentioned 
instances where the market restricted that reasonably 
impossible sell the security; where the offering large block 
stock one time would drastically break the market price; 
where security abnormally depressed value because general 
economic and financial collapse, that sale can effected only 
sacrifice, but there reasonable likelihood early return 
stable conditions which will restore the normal value. fiduciary 
not compelled jettison seasoned investments during temporary 
panic. Other exceptions the general rule are where the will other 
instrument creating the trust grants powers broad enough justify 
the retention the securities, where the beneficiaries the trust 
themselves request agree such retention. 

the present case the court below was the opinion, amply 
justified the testimony, that appellant (guardian) did not give 
the management the trust estate the care and judgment which 
should have exercised. sought legal advice until after was 
cited file account, and seems have had somewhat hazy ideas 
his duties. August, 1931, turned over the possession 
the securities Scranton-Lackawanna Trust Company, under 
agreement which that company was collect the interest and 
dividends but make sales and reinvestments only appellant should 
approve. The agreement provided that the company was periodically 
review and examine the securities and make recommendations 
appellant, and apparently the latter felt that was thereby relieved 
the duty keeping watchful eye the situation and determining 
for himself and when the nonlegal securities should sold. 
true testified that from time time consulted with officers 
the company, spoke bond salesmen, and kept touch with market 
prices, but reading the record does not give the impression that 
was seriously concerned with the responsibilities which his office 
guardian imposed. ‘The reasons which advanced the hearing 
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why never sold the nonlegal investments are far from convincing. 
This much, however, can said for appellant,—that when obtained 
possession the stocks September, 1930, the country, all 
know, was the throes unprecedented, catastrophic depression 
which had continued with increasing intensity since October, 1929, 
Securities were constantly falling market value, and there prevailed 
confusion the financial world which laymen and experts alike were 
unable either diagnose remedy. Moreover, the psychology 
the period must taken into consideration. There existed general 
impression that normality would soon restored and that prosperity 
was “just around the corner.” Even the most prudent men, not fore- 
seeing that still worse times were ahead, optimistically retained their 
failing investments. Under such circumstances appellant not 
censured for failure comply with the rule ordinarily requiring 
prompt conversion, and are the opinion that the court below 
erred surcharging him, did, with the value the nonlegal 
securities the very day, September 1930, when they came 
into his possession. Such surcharge unreasonable. the other 
hand, find adequate excuse for appellant’s retention the stocks 
ever since The dividends practically all them were con- 
stantly being diminished, and during 1931 and 1932 ceased altogether. 
Market prices slumped more and more. Certainly the end year 
after received the stock,—two years all after the depression 
started,—appellant should have realized that the probable duration 
the depression could not foretold, but that certainly was not 
merely temporary condition and that any conclusion whether 
stocks would recover sink still lower levels could based only 
guess-work. Under such circumstances person might handle his 
own securities thought best, but the purpose the law 
prevent fiduciary such situation from speculating. The safe, 
proper, and only recourse for appellant was thereupon convert the 
estate into authorized investments. hold, therefore, that, while 
surcharge was warranted, should have been based upon the value 
the stocks September 1931, instead September 1930. 
This grants him all the time for conversion which even the unusual 
conditions then prevailing entitled him. 

Some the stocks, not listed the exchange sold over the 
counter, require special consideration. The testimony indicated 
that Anthracite Trust Company stock had but thin market during 
1931, but the number shares the estate was small and doubt 
could have been disposed of. The same observation applies the 
stock Third National Bank and Trust Company Scranton. The 
estate had larger holdings Dime Bank-Lincoln Trust Company, but 
there existed sufficiently active market this stock have enabled 
appellant dispose before September, 1931. These stocks, 
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therefore, should all charged appellant their September 
values. the other hand, the evidence established that there 
was available market for Union National Bank Scranton stock 
and this surcharge cannot sustained; follows also that appellant 
was entitled the credit, allowed the court below, $650 which 
was levied assessment the Union National Bank stock. 


dissenting opinion, written Judge Schaffer reads 
full, follows: 


would make surcharge. are here dealing with situation 
which might well confound any man. The guardian received the securi- 
ties when the financial walls were falling. did not make the invest- 
ments himself. did what, seems me, was the most prudent 
thing could do, sought the aid and advice one the principal 
financial institutions the community which lived help him 
solve the problem with which was confronted, whether sell the 
securities what seemed terrible sacrifices hold them. This 
think was not speculating; was the exercise judgment. Many 
the securities were local institutions. shows that 
the smaller towns these cannot sold for anything like their in- 
transic value. Other the securities were the country’s standard 
railroads and industrial concerns. prudent person, unless com- 
so, would have sold these securities the distress figures 

think the case should viewed, not retrospectively, but from the 
position which the guardian found himself the upset financial 
world, and viewed, cannot say did not exercise “normally good 
judgment” and common skill, common prudence and common caution. 


Action Against Bank for False Imprisonment 


bank which mistakenly charges innocent person with 
robbery and causes him arrested may held liable 
damages. question for the jury. question this 
kind came the case Gregg First State Bank 
Bishop, recently decided the Court Civil Appeals 
Texas, 125 Rep. (2d) 819. 

The plaintiff this case was traveling representative 
for music school. The defendant bank had been robbed and 
one the robbers was described “large man.” The plain- 
tiff was large man and that seems have been the principal 
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reason why was arrested suspicion three days after the 
robbery. was arrested the sheriff without warrant 
and was held jail for two days before warrant was issued 
and served. was held for five days more before was 
released allowed appear before magistrate. con- 
tinually proclaimed his innocence and requested that several 
local persons called the telephone saying that they could 
give testimony his whereabouts the day the robbery 
but attention was paid his request. this action, 
sued the bank, the sheriff and the latter’s bondsman. The trial 
court directed verdict favor the defendants. appeal 
the decision was reversed and remanded that jury might 
have opportunity pass the defendants’ liability. The 
facts are set forth greater detail the paragraphs 
quoted from the court’s opinion: 


The testimony shows that the First State Bank Bishop State 
banking corporation engaged the banking business Bishop, 
Nueces County, Texas, and was engaged April, 1934, when the 
acts occurred which gave rise this suit. The principal stock holders 
the bank were Pierce Harlan and William Harlan, who were each 
active directors and operators the bank. The former was vice- 
president and the latter cashier. Leon Hagan was assistant cashier, 
teller and bookkeeper. These three men conducted the business the 
bank. 

Thursday April 1934, about one o’clock M., this institu- 
tion was entered two men with masks shaded glasses who at- 
tempted rob the bank with fire-arms. William Harlan and Leon 
Hagan were the only two the bank this time. These men resisted 
the attempted robbery and several shots were exchanged between the 
bandits and the bankers. number shots were fired into the floor 
and portions the building, breaking part the marble fixtures and 
the plate glass window the bank. Other than this, injuries were 
suffered and the bandits fled without accomplishing their obvious 
purpose. was either Friday Saturday following that these 
two felons were apprehended. They immediately made written confes- 
sions which they stated that they were the only two men engaged 
the attempted robbery. 

Amid the confusion attendant upon such occurrence there 
seemed some intimation the minds the local citizens 
Bishop that three men were engaged the attempted holdup. The 
bankers who were subjected the assault had the impression that one 
the two bandits who entered the bank was large man consider- 
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able height and proportions. Neither the two men arrested came 
such purported measurements, the testimony showing that the 
larger the two was only ordinary size. The information 
the large man was imparted the officers. 

Gregg, the appellant, was unusually large man. the 
time the attempted robbery, and the time the trial 
September 1937, Gregg was traveling employee for the Sherwood 
Music School Chicago, interviewing music conservatories, music 
teachers and pupils various states the United States. Sunday 
evening, April 1934, three days after the attempted robbery, the 
appellant was arrested restaurant the city Corpus Christi, 
Nueces County, Texas, the city authorities Corpus Christi upon 
information received them from the constable Bishop. Such 
information consisted mainly the fact that the appellant was large 
man and was driving automobile with Georgia license, however, 
there intimation the evidence that automobile with Georgia 
license was involved the attemped robbery. From the restaurant 
the appellant was carried the city hall and lodged the city jail, 
apparently without receiving any information that time why 
was being deprived his liberty. 

Sometime that same evening the appellee Paul Cox, who was 
then sheriff Nueces County, Texas, company with William 
Harlan, came the city hall the request the city officials. After 
viewing the appellant, the testimony shows that William Harlan 
stated that Gregg looked like the “big man” who came the bank. 
The appellant was then taken the sheriff’s office Corpus Christi 
where was interrogated about his connection with the attempted 
robbery. The appellant testified that after considerable examination 
the sheriff’s office, which great number people took part, 
William Harlan said: the man. That was the man that 
pointed the gun me. Hold him.” William Harlan denied that 
made any positive identification the appellant that told the 
sheriff hold him. The sheriff corroborated Harlan the statement 
that the latter did not tell the sheriff hold the appellant, however, 
admitted that held Gregg the identification William 
Harlan. After the examination the sheriff’s office the appellant was 
placed the county jail, complaint this time having been filed 
against him and warrant having been issued for his arrest and 
detention. Prior his being placed the county jail the appellant 
told the sheriff was San Antonio the time the attempted 
robbery with “Judge Matthews,” and gave the sheriff several names 
people call verify this alibi. 

Monday morning, April the sheriff, Paul Cox, and the 
chief police Corpus Christi took the appellant out jail and 
carried him, over appellant’s protest, the town Bishop, some 
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thirty-two miles distant. Before leaving for Bishop the appellant 
requested the sheriff take him before judge urging that was 
sure any judge would give him chance prove his innocence the 
purported charges. Such constitutional right was denied him. Dur- 
ing all this time the appellant was vigorously proclaiming his innocence, 
protesting against his incarceration and asking the sheriff call 
several people San Antonio regard his whereabouts the day 
the attempted robbery. 

Upon arrival Bishop, the appellant was taken the bank, 
according his testimony and that the sheriff, although both 
William Harlan and Pierce Harlan denied that appellant was 
brought the bank that morning. The appellant testified that was 
confronted the bank both the Harlans and Leon Hagan, 
and that great throng people gathered around him. this 
was completely corroborated the testimony the sheriff. While 
the bank, according the testimony the appellant, the sheriff 
asked what should with the appellant; that William Harlan 
was about speak when was interrupted Pierce Harlan who 
answered: “Hold him. will send man down.” 

being carried another place Bishop and the town 
Kingsville, apparently the further identification, the appel- 
lant was returned jail Corpus Christi. That afternoon Leon 
Hagan went Corpus Christi and signed complaint dated April 
1934, charging the appellant with the attempted robbery April 5th. 
Sometime during the day April 10, 1934, warrant was issued 
this complaint Honorable Cullen Briggs, who was then Justice 
the Peace Precinct No. Nueces County, Texas, but who later 
became judge the district court which this case was tried 
having presided such trial. The warrant was served upon the appel- 
lant about four o’clock this same day while the appellant 
was jail. Gregg testified that the time this warrant was read 
him asked taken before magistrate, but that such right 
was denied him. this same day the appellant employed 
Weaver, attorney, procure his release from jail. This attorney 
consulted the district attorney and furnished the latter with informa- 
tion concerning appellant’s alibi. The district attorney testified that 
Weaver agreed with him that appellant might held until such time 
might check and verify the purported alibi. Weaver denied 
that made any such agreement and insisted that demanded the 
release the appellant from the beginning his employment con- 
stantly until the appellant was finally released. further asserted 
that each time pressed the demands for appellant’s release that the 
district attorney and the sheriff postponed any action his request 
the excuse that they were checking the alibi the appellant. 
Finally Mr. Weaver was compelled file application for writ 
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habeas corpus. Friday April 13, 1934, after having been incar- 
cerated since Sunday night preceding, the appellant was released 
upon the writ habeas corpus without contest upon the part 


the State. 
think the testimony conclusively shows that Gregg was the 


victim mistaken identity and that had connection whatever 
with the attempted bank robbery. 


Bank Liable Person Injured Premises 


bank will liable damages person who slips and 
injured flight steps leading its safety deposit 
vaults where appears that there was hand rail one side 
the steps only, even though the injured person was not 
depositor customer the bank. This point was decided 
the Court Appeals Tennessee the case American 
National Bank Wolfe, 125 Rep. (2d) 

appeared that the plaintiff, Mrs. Wolfe, entered the 
bank merely for the purpose having five dollar bill 
changed. After getting change for the bill, she started 
descend the stairs leading the vaults search rest room. 
The steps were marble and had been worn smooth. She 
slipped the first step and, because there was hand rail 
the side the steps which she was using, she fell the bottom 
the flight and was severely injured. seems there 
ordinance the city Nashville, where the bank located, 
which requires stairway building the kind occupied 
the bank, have hand rail both sides. The plaintiff 
was awarded damages the sum husband who 
also brought suit against the bank, recovered $250 com- 
pensate him for the loss his wife’s services. The following 
paragraphs are quoted from the court’s opinion: 


The questions involved are: 

(1) Was the plaintiff invitee the time and place she was 
injured, merely licensee? 

(2) Was the absence hand-rail the left side the stairway 
the proximate cause her fall? 


similar see Banking Law Journal Digest (Fourth 
Edition) §851. 
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(3) Was the plaintiff guilty contributory negligence? 

The principal contention the case whether Wolfe 
was invitee, merely licensee, the defendant’s premises the 
time she was injured. 

admitted the Bank that when Mrs. Wolfe entered the 
main banking room the first ground floor obtain change for 
five dollar bill she was invitee. 

The Bank, therefore, owed her the duty exercise ordinary care 
and prudence render the premises reasonably safe for her visit. 
Sherman Redfield, 6th ed., and 706; 823-829; 
Thompson Negligence, ed., sec. 985; Rosenbaum Shoffner, 
Tenn. 624. 1086; Dush Fitzhugh, Tenn. 307, Lea 
307, 309. 

But insisted the Bank, (a) that when this business was 
finished and she began wander around the bank looking for rest 
room, she was longer invitee, but licensee, she had turned 
aside pursue purpose her own; and (b) that when she started 
down this stairway the basement she went beyond the limits her 
invitation, this stairway was intended for the use renters 
safety deposit boxes only; that the duty the owner keep the 
premises reasonably safe condition for those impliedly invited 
thereon extends only those parts the premises where the person 
invited expected go. Citing, Worsham Dempster, 148 Tenn. 
267, 275, 255 52; Chattanooga Warehouse Cold Storage 
Co. Anderson, 141 Tenn. 288, 294, 210 153; 830-832; 
Thompson Negligence, ed., secs, 988-990. 

But think these contentions are unsound for the following 
reasons: 

(a) person who goes upon premises for business purposes 
not deprived the right protection against defects the fact 
that, the moment the injury, was not engaged the business 
for which came, but was pursuing purpose his own.” 
69, sec. 60; Pauckner Wakem, 231 276, 202, 
A., S., 1118; Glaser Rothschild, 221 Mo. 180, 120 
A., S., 1045, Ann. Cas. 576 and notes; Randolph 
Great Atl. Pac. Tea Co., Cir., 247. 

(b) After carefully reading the evidence are the opinion that 
the plaintiff, when she began descend this stairway, had reasonable 
ground, from the arrangement the Building, for believing that she 
was invited expected down the stairway. 

not question for the court, was certainly question “for the 
jury visualize the situation from the evidence, and decide whether 
the plaintiff had reasonable ground from what she saw for believing 

she was invited expected where she did go.” MacDonough 
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The jury, its verdict, evidently found that she believed she was 
invited use the stairway, and that the stairway and basement lobby 
were open the public. 

“An invitation [to enter premises] implied when the owner, 
acts conduct, leads another the belief that the use accord- 
ance with the design for which the place was adapted and allowed 
used mutuality interest.” Robinson Leighton, 122 Me. 309, 
119 809, 1386, 1389; Garis Eberling, Tenn. 

“The duty keep the premises safe for invitees extends all por- 
tions the premises which are included within the invitation and which 
necessary convenient for the invitee visit use the 
course the business for which the invitation was extended, and 
which his presence should therefor reasonably anticipated, 
which allowed go. Smith Jewell Cotton Mill Co. [29 Ga. 
App. 461, 116 The duty keep premises safe for invitees 
extends any part thereof which one specifically invited enter, 
even though the place entered not designed for the use of, 
ordinary use of, persons coming the premises business. Foley 
Hornung, Cal. App. 304, 169 705; Branham’s Adm’r, 
Buckley, 158 Ky. 848, 166 618, Ann. Cas. 1915D, 861. the 
invitee does not beyond that part the premises which, the 
situation reasonably appears him, the invitation extends, can- 
not held have become mere licensee because, matter fact, 
the purposes the invitation could have been fulfilled without going 
such part the premises. Clark American Express Co., 197 
Mass. 160, 365.” Coffer Bradshaw, Ga. App. 143, 167 
119, 123. 

“Where one enters the premises another upon express 
implied invitation extended the latter, some one his behalf, 
the duty the owner have the premises such condition that the 
invitation may accepted without danger personal injury not 
limited the specific place which the invitation refers, but extends 
such other parts the premises may visited the invitee for 
purpose reasonably incidental that for which the invitation was 
extended. But the person invited goes part the premises 
other than that covered the invitation for purpose not reasonably 
connected therewith, uses the premises manner 
inconsistent with the purpose the invitation, takes the risk 
injury attendant upon his doing.” See note Glaser Rothschild, 
Ann. Cas. 591, and cases cited. 

This right extends such other parts the premises may 
visited the invitee for purpose reasonably incidental that for 
which the invitation was extended. Cantrell, Tenn. 
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“Duty keep premises safe for invitee extends all portions 
thereof invitee must use course business for which invitation 
extended and which allowed go.” Coffer Bradshaw, Ga. 
App. 167 119, 123. 

“The invitation must held broad enough give the [plaintiff] 
the protection the law while lawfully upon that portion the 
premises reasonably embraced within the object his visit.” Pauckner 

“The owner occupant premises liable for injuries sustained 
persons who have entered lawfully thereon only when the injury 
results from the use and occupation that part the premises 
which has been designed, adapted, and prepared for the accommoda- 
tion such persons. person, although the premises invita- 
tion, deviates from the accustomed way goes place other than 
such are covered the invitation, the owner’s duty care ceases 
forthwith.” 67-68, sec. 59. 

“An invitee store not too circumscribed his 
movements while waiting for clerk exhibit goods. has right 
inspect goods and frequent places used other patrons the store 
and provided for their use the storekeeper.” Kress Co. 
Markline, 117 Miss. 37, 77, So. 858, 865, Ann. Cas. 1918E, 310. 

“Invitation proprietor public place business extends 
portions where invitee would naturally likely under conditions 
invitation, and such implied invitation may manifested ar- 
rangement premises conduct proprietor.” Stewart Lido 
Cafe al., Cal. App. 46, 553. 

the Tennessee cases relied the defendant the plaintiff had 
gone parts the building which were not intended for the reception 
visitors customers, 

also think the cases Peebles Exchange Building Co., Cir., 
335, and Corder Mrs. Myrtle Lane, Admrx., Sumner 
Law, opinion the Supreme Court 1934, are not controlling 
the facts and the situations are different. 

(c) the owner occupant the premises maintains rest room 
for the use customers, the customer who comes upon the place for 
business purposes, but goes the rest room, still invitee. 
McClusky Duncan, 216 Ala. 388, 113, So. 250; John Spry Lumber 
Co. Duggan, 182 218, 1002. 

the instant case Mrs. Wolfe came into the Bank business and 
was impliedly invitee. The fact that she sought rest room 
did not change her status, she did not leave the part the building 
which she was impliedly invited. sufficient evidence 
sustain the finding the jury that she had reasonable ground for 
believing that she was invited descend the stairway leading the 
basement. 
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There was sufficient evidence the jury the question 
whether the absence hand rail the left side the stairway was 
the proximate cause Mrs, Wolfe’s fall. 


Amendment Regulation 


The Board Governors the Federal Reserve System 
has amended its Regulation entitled “Extension and Main- 
tenance Credit Brokers, Dealers, and Members Na- 
tional Securities Exchanges,” for the purpose clarifying 
and liberalizing, with appropriate safeguards, provisions that 
relate bona fide cash transactions securities and certain 
other classes transactions that are not effected margin 
accounts. The amendment, tentative form, was submitted 
securities exchanges and other organizations for comment 
last November. became effective May 22, the 
form set forth below. 

The principal changes made the amendment may 
summarized follows: 

Cash sales for customers.—When broker sells security 
for customer special cash account, without first having 
obtained the security from the customer, the broker will 
longer required the regulation get the security within 
period days, within any other specified period. Such 
sale cannot short sale, since the making short sale 
customer special cash account forbidden. 

broker buys security for customer special cash account 
and the transaction the type which the customer ar- 
ranges have the security delivered him promptly against 
payment, the broker will longer required the regula- 
tion obtain payment (and consequently make delivery) 
within period days. The time limit not altogether re- 
moved, but fixed days. The broker not permitted, 
however, without the permission appropriate committee 
national securities exchange, give the customer more 
than days the customer, for any reason whatever, has failed 
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settle with him promptly full any cash transaction dur- 
ing the preceding three months. 

Cash transactions between brokers dealers.—Cash trans- 
actions between one broker dealer and another, distin- 
guished from transactions and relations with the general 
public, are relieved from the 7-day limitation, any similar 
limitation, provided the transactions are good faith for 


prompt settlement accordance with the ordinary usage 
the trade. 


Loans one member exchange another.—A new 
provision has been added the regulation facilitate the 
making loan one member national securities ex- 
change another member for the purpose enabling the 
borrower, his capacity partner member firm, 
make contribution capital his firm. Unless the loan 
one partner firm another partner the same firm, 
however, must approved, accordance with conditions 
specified the amendment, appropriate committee 
the exchange, and one these conditions that the firm 
one that does any dealing securities for its own account, the 
loan must not for the purpose enabling the firm in- 
crease the amount such dealing. 


Amendment No. Regulation T—Effective May 22, 1939. 


“(c) Special cash special cash account, 
creditor may effect for with any customer bona fide cash trans- 
tions securities which the creditor may— 


(A) purchase any security for, sell any security to, any 
customer, provided funds sufficient for the purpose are already 
held the account the purchase sale reliance upon 
agreement accepted the creditor good faith that the cus- 
tomer will promptly make full cash payment for the security 
and that the customer does not contemplate selling the security 
prior making such payment; 

(B) sell any security for, purchase any security from, 
any customer, provided the security held the account 
the creditor informed that the customer his principal owns 
the security and the purchase sale reliance upon 
agreement accepted the creditor good faith that the se- 
curity promptly deposited the account. 
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(2) case customer purchases security (other than ex- 
empted security) the special cash account and does not make full 
cash payment for the security within days after the date which 
the security purchased, the creditor shall, except provided 
the succeeding subdivisions this section (c), promptly cancel 
otherwise liquidate the transaction the unsettled portion thereof. 

(3) the security when purchased unissued security, the 
period applicable the transaction under subdivision (2) this sec- 
tion (c) shall days after the date which the security made 
available the issuer for delivery purchasers. 

(4) any shipment securities incidental the consummation 
the transaction, the period applicable the transaction under sub- 
division (2) this section (c) shall deemed extended 
the number days required for all such shipments, but not more 
than days. 

(5) the creditor, acting good faith accordance with sub- 
division (1) this section (c), purchases security for customer, 
sells security customer, with the understanding that 
deliver the security promptly the customer, and the full cash pay- 
ment made promptly the customer made against such 
delivery, the creditor may his option treat the transaction one 
which the period applicable under subdivision (2) this section 
(c) not the days therein specified but days after the date 
such purchase sale: Provided, however, That the creditor shall not 
treat any purchase given customer any security has been 
purchased such customer any time during the preceding days 
special cash account with the creditor, and then, for any reason 
whatever, without having been previously paid for full the cus- 
tomer, the security has been sold the account delivered out any 
broker dealer: Provided, That appropriate committee 
national securities exchange, application the creditor, may 
authorize the creditor disregard for the purposes the preceding 
proviso any given instance the type therein described the com- 
mittee satisfied that both creditor and customer are acting good 
faith and that circumstances warrant such authorization.. 

(6) appropriate committee national securities exchange 
satisfied that the creditor acting good faith making the 
application, that the application relates bona fide cash trans- 
action, and that exceptional circumstances warrant such action, such 
committee, application the creditor, may (A) extend any period 
specified subdivision (2), (3), (5) this section (c) for 
one more limited periods commensurate with the circumstances, 
(B), case security purchased the customer the special cash 
account registered exempted security, authorize transfer the 
transaction general account special omnibus account and com- 
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pletion the transaction pursuant the provisions this regulation 
relating such account. 

(7) The days specified this section (c) are calendar days, but 
the last day any period specified herein Saturday, Sunday, 
holiday, such period shall considered end the next full 
business day. For the purposes this section (c), creditor may, 
his option, disregard any sum due the customer not exceeding 
$50.” 


Section (f) Regulation amended inserting the follow- 
ing subdivisions after subdivision (1) said section and renumbering 
the succeeding subdivisions accordingly: 

Make loans, and may maintain loans, for any partner 
firm which member national securities exchange enable 
such partner make contribution capital such firm provided 
(A) the lender well the borrower partner such firm, 
(B) the lender well the borrower member such exchange, 
the loan has the approval appropriate committee the ex- 
change, and the committee, addition being satisfied that the loan 
not contravention any rule the exchange, satisfied that the 
loan outside the ordinary course the lender’s business, and that, 
the borrower’s firm does any dealing securities for its own 
account, the loan not for the purpose enabling the firm in- 
crease the amount such dealing; 

(3) Purchase any security from any customer who broker 
dealer, sell any security any such customer, provided the credi- 
tor acting good faith purchases sells the security for delivery, 
against full payment the purchase price, promptly practi- 
cable accordance with the ordinary usage the trade.” 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


BANK NOT LIABLE PAYING FRAUDULENT 
CHECKS 


Swift Co., Inc. Bankers Trust Co., Court Appeals New York, 
Rep. (2d) 992 


Under the Illinois statute, Neg. Inst. Law, §28-3, where em- 
ployee secures his employer’s signature checks payable fictitious 
persons, indorses the payees’ names the checks and collects and 
keeps the proceeds, the drawee bank not liable the employer, 
the drawer the checks. The statute mentioned makes such checks 
payable bearer. Therefore, question forged indorsement 
involved. 


this case Swift Company, the plaintiff, had employee 
Department’’ whose duty was approve vouchers 
requests for checks received from other departments and send 
such vouchers requests, when properly approved, the 
banking department where the checks for would issued. The 
clerk took number vouchers, which had already been used, and 
changed the name the payee that John Turley. When 
checks payable Turley were issued, would indorse them and 
deposit them account, which had opened bank that 
name. this bank collected the checks, the proceeds were appro- 
priated the clerk. 


The point the case that, the indorsement the payee’s 
name the check the plaintiff’s clerk constituted forgery, the 
drawee bank would liable the drawer. The court held that, 
this respect, the checks should construed accordance with the 
law Illinois where the checks were drawn. The Illinois statute, 
already referred to, provides follows: 

the order fictitious non-existent living person not intended 
have any interest it, and such fact was known the person 


NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §534. 
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making payable, known his employee other agent who 
supplies the name such payee.’’ 

This was amendment the Negotiable Instruments Law, 
adopted 1931. The same amendment was adopted the same 
year Idaho and Montana. all the other states, this particular 
provision reads: 


the order fictitious non-existent person, and such fact was 
known the person making 


the checks involved this case had been construed under the 
law reads above, they would not have been being 
payable bearer. The indorsements, consequently, would have been 
forgeries and the drawee bank would have been liable. 


Action Swift Co., Inc., against the Bankers Trust Company 
and others, recover amount wrongfully paid forged indorsements 
checks. From judgment the Appellate Division, 254 App. Div. 


granting summary judgment and dismissing the complaint, plaintiff 
appeals. 


Affirmed. 


Lewis Ackley and Franklin Malone, both New York City, and 
.B. Kixmiller and Thomas Long, both Chicago, for appellant. 

Chester Bordeau, New York City, for appellant and respondent 
Bankers Trust Co. 


John Garrity, New York City, for respondent I-C Bank 
Trust Co. 

Charles Jr., New York City, for respondent Cen- 
tral Hanover Bank Trust Co. 


LEHMAN, J.—The plaintiff, Illinois corporation, maintains 
deposit account the defendant bank and other banks the city 
New York. The defendant bank paid checks drawn upon the plain- 
tiff’s deposit account the order ‘‘John Duly au- 
thorized officers the plaintiff corporation were induced sign the 
checks, drawn, clerk the Voucher Department’’ the plain- 
tiff’s Chicago office. was the duty this clerk approve vouchers 
requests for checks received from other departments and send 
such vouchers requests, when properly initialed and approved, 
the plaintiff’s banking department which would then issue checks 
accordance with such approved vouchers requests. fraud and 
trickery this clerk altered some used vouchers inserting the name 
place the payee originally named and procured 
checks issued accordance with the altered vouchers. indorsed 
these checks the name the payee ‘‘John Turley,’’ deposited 
them deposit account, which controlled, bank Chicago, 
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and collected the proceeds. The plaintiff claiming that the defendant 
bank paid the checks upon forged indorsements and wrongfully debited 
its account with the amounts paid, has brought this action against 
the bank. 

The facts are undisputed, and both sides moved for summary judg- 
ment. The motion the defendant was granted and the complaint 
dismissed. The defendant was authorized disburse moneys stand- 
ing the plaintiff’s credit only upon the order and direction the 
plaintiff. Shipman Bank State New York, 126 318, 
tion the defendant was pay the amount the checks only upon 
the order John Turley. The plaintiff was induced believe that 
actual person named John Turley was existence and, acting 
under that belief, named him payee. had intention vest 
title the checks any person other than the payee named 
authorize any other person indorse collect the checks. Intending 
name existing payee, the plaintiff failed its intention. The 
defendant bank, believing that was paying the checks accordance 
with the plaintiff’s authorization, upon the order indorsement the 
payee named the plaintiff, has fact paid the checks upon the order 
person not named payee. The defendant, challenged the 
plaintiff show its authority make such payments and charge the 
payments against the moneys plaintiff’s deposit account, can justify 
the charge only the checks drawn the plaintiff named payee 
may, contrary their terms and contrary the intention the 
drawer, treated drawn payable bearer, because the payee 
named mythical, non-existent person. 


This court has said that ‘‘the maker’s intention the controlling 
consideration which determines the character such paper. can- 
not treated payable bearer, unless the maker knows the payee 
fictitious and actually intends make the paper payable 
fictitious Shipman Bank State New York, 126 
318, 330, 371, 374, 791, Am. St. Rep. 821. The 
Negotiable Instruments Law, Consol. Laws, ch. 38, has, this respect, 
codified the common law rule: ‘‘The instrument payable bearer: 
person, and such fact was known the person making payable.’’ 
28.) Illinois where the instrument was executed, the same rule 
was applied until 1931. Cf. Cold Storage Co. Central Mfg. 
Dist. Bank, 343 Ill. 503, 175 825, 811 (48 
590). After that decision was rendered, the Negotiable Instruments 
Law Illinois was amended that now provides that instru- 
ment payable bearer ‘‘when payable the order fictitious 
non-existent living person not intended have any interest 
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it, and such fact was known the person making payable, 
known his employee other agent who supplies the name such 
Revised Statutes 1931, ch. 98, 29. The checks 
executed Illinois were, under the law that State, payable bearer, 
transferred without indorsement, and constitute authorization 
bank pay the checks its bearer without indorsement the 
non-existent payee named therein. the rights and obligations the 
parties the instruments are regulated the law the State 
New York, where the checks were payable, the instruments were not 
payable bearer and payment without indorsement the person 
named payee was unauthorized the drawer. The problem pre- 
sented upon this appeal whether the rights and obligations the 
drawer and the bank are measured the law the State where 
the instruments were drawn the law the State where they were 
made payable. 

This court has said: are not needed show that 
general every contract expounded and enforced the law 
the place where made. But this general rule admits 
exception, where the parties the time making the contract had 
view different kingdom.’’ Hibernia Nat. Bank Lacombe, 
367, 376, Am. Rep. 518. Thus where the contract 
performed foreign State country the parties are deemed have 
intended that performance should rendered accordance with the 
law the country where the contract performed. 


Parties contract may, subject limitations not important here, 
agree that the extent their obligations are measured and the 
sufficiency performance determined the law either jurisdiction. 
Where the parties have not terms provided what law should ap- 
plied, the courts have attempted formulate general rules defining the 
separate fields governed the law the place where contract 
made the law the place where the contract performed. 
Union Nat. Bank Chapman, 169 538, 543, 672, 673, 
518, Am. St. Rep. 614, this court stated ‘‘some general 
principles which appear settled beyond controversy, (1) All 
matters bearing upon the execution, the interpretation and the validity 
contracts, including the capacity the parties contract thereto, 
are determined the law the place where the contract made; 
(2) all matters connected with its performance, including presentation, 
notice, demand, are regulated the law the place where the 
contract, its terms, performed.’’ More recently have 
said that ‘‘as general rule, the validity contract determined 
the law the jurisdiction where made, and legal there gen- 
erally enforcible anywhere.’’ Straus Co. Canadian Pacific Co., 
254 407, 414, 173 564, 567. That law governs, have also 
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said, ‘‘in matters bearing upon the capacity the parties contract 
and upon the execution, the interpretation and the validity thereof.’’ 
United States Mortgage Trust Co. Ruggles, 258 32, 38, 179 
250, 251, 802. Cf. American Law Institute, Restate- 
ment the Law Conflict Laws, 332 and 358. 

The formulation these general principles has not removed un- 
certainty and doubt their application. ‘‘Interpretation’’ con- 
tract and its manner performance are intertwined that the courts 
often determine pragmatically the question whether the law the place 
where the contract was made the law the place where the contract 
its terms performed regulates particular matters which 
upon the interpretation’’ contract are the same time 
with its Perhaps pragmatic determination 
may such cases indicated the nature the problem, and the 
test whether one rule the other produces the best practical result 
may the safest guide the search for the intention, actual as- 
sumed, the parties. 

times, too, there may doubt and uncertainty the place 
negotiable instruments and more specifically connection with checks 
drafts, has such doubt and uncertainty been manifest decisions 
the courts this State. The obligation parties such instru- 
ments, though contractual, often not expressed words but rests 
upon mercantile custom and now defined statute. Thus bill 
exchange has been defined this court ‘‘an order, drawn one 
person another pay third certain sum money, absolutely 
and all Munger Shannon, 251, 255. The judicial 
definition has been amplified and superseded but not changed effect 
the statutory definition section 210 the Negotiable Instruments 
Law. Ordinarily the drawer the instrument merely signs the order 
and does not terms promise anything, yet ‘‘engages that due 
presentment the instrument will accepted and paid, both, 
ing its tenor, and that dishonored, and the necessary pro- 
dishonor duly taken, will pay the amount thereof 
the holder, any subsequent indorser who may compelled pay 
Negotiable Instruments Law, 111. Regardless where the 
instruments may have been executed transferred, the parties un- 
doubtedly intend that order for payment shall presented and paid 
its tenor the place therein specified the usual place 
business residence the drawee. Matters connected with present- 
ment, and payment are regulated the law that 
place. That seems clear. Uncertainty enters when deal with mat- 
ters connected with performance the drawer his engagement 
defined the statute. His engagement that due presentment the 
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instrument will accepted and paid contemplates performance the 
place presentment. His engagement pay the instrument 
honored contemplates performance his residence place 
the liability the drawer particular case determined, 
then, the place where the drawer has engaged that shall ac- 
cepted according its terms and paid, the place where the drawer 
must pay dishonored, the place where the instrument was 
executed 

Hibernia Nat. Bank Lacombe, supra, this court held that the 
rights and obligations the holder dishonored check and the 
drawer the check are determined the law the place where 
the check its terms payable. Amsinck Rogers, 189 
252, 257, 134, 136, A., 875, 121 Am. St. Rep. 
858, Ann. Cas. 450, the court limited closely its earlier decision and 
said that the contract the drawer bill exchange ‘‘is regarded 
made the place where the bill drawn, and its form and 
nature and the obligation and effect thereof governed the law 
that place regard the payee and any subsequent holder. Story 
Bills Exchange, 131, 154. While certain details, such the 
days grace, the manner making the protest, and the person 
whom the protest shall made, the law custom the place where 
payable will govern, the necessity making demand and pro- 
test and the circumstances under which the same may required 
dispensed with are incidents the original contract which are gov- 
erned the law the place where the bill drawn, rather than 
the place where The court distinguishes its earlier de- 
cision Hibernia Nat. Bank Lacombe, supra, stating: ‘‘The case 
was disposed upon the theory that the instrument was check, which, 
course, was the fact, and the obligations the drawer check, 
stated the opinion, are entirely different from those the drawer 
the place where the check payable, instead of, the drawer bill 
exchange does, the place where the instrument drawn. 
not therefore conflict with our views hold that the rights the 
parties the case such check should determined the law 
the place payment; other words, the place performance the 
drawer.’’ Page 263, page 138. 

The distinction there drawn between checks and bills exchange 
founded upon mercantile custom. The foundation the distinction 
has been destroyed the Negotiable Instruments Law. ‘‘A check 
bill exchange drawn bank payable demand. Except 
herein otherwise provided, the provisions this chapter applicable 
The definition the obligation and liability the drawer instru- 


THE BANKING LAW JOURNAL 399 


ment contained section 111 the statute, quoted above, general 
and applies drawer check well drawer another form 
instrument. Precedents are without force when based upon differ- 
ences and distinctions which have been destroyed later judicial de- 
cision statute. Under the statute New York there can but 
one rule applicable alike the obligation drawers checks and 
drawers other bills exchange payable demand, and the court 
must now determine what that rule shall be. 

State lines are not barriers mercantile transactions. Instruments 
drawn one State and payable another State are common inci- 
dent business. The need for uniformity and certainty the law 
governing the obligations the parties such instruments becomes 
increasingly urgent. Where there conflict law different juris- 
dictions, the parties the instrument should know, least, which law 
will govern. The rule formulated the Restatement the Law 
Conflict Laws that law the place contracting deter- 
mines whether mercantile instrument negotiable, whether duly 
executed and delivered, whether valid without consideration, and 
not, whether consideration has been given.’’ 336.) The restate- 
ment has been critcised distinguished scholars. The rule not 
complete accord with decisions many jurisdictions. (See article 
Bills and Notes, 167, 168 and 169, Corpus Juris, and 98, and 
there cited.) finds support, however, Howenstein Barnes, 
Kan., 1879, Dill. 482, Fed. Cas. No. 6786; Navajo County 
Bank Dolson, 163 Cal. 485, 126 153, A., S., 787, and 
perhaps other cases. Our decision Amsinck Rogers, supra, 
page 257, page 136, accord with the rule, least the 
extent that ‘‘the rights and obligations the drawer bill ex- 
change are determined and fixed the law the place where 
draws The courts below have applied the rule here. was 
applied also Hennenlotter Orvananos, 114 333, 186 
488. 

Both upon authority and upon principle readopt the rule 
formulated Amsinck Rogers, supra, and extend checks. Valid- 
ity the check depends upon its construction. construed accord- 
ance with the law Illinois where was drawn, the check constituted 
order upon New York bank pay specified sum bearer. 
construed, the instrument valid and the New York bank was author- 
ized pay upon presentment. construed accordance with the 
law New York where was made payable, constituted order 
pay non-existent person; other words, was check without 
payee whom could delivered, who could transfer who 
could demand receive payment. Such check mere scrap 
paper creating neither right nor obligation, for rights and obligations 
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can exist only relation persons whom the obligations are due 
and who may enjoy the rights. The validity instrument always 
determined the law the place where the instrument was executed. 
Upon that point, least, all the authorities are agreement, nor 
there room for doubt that the extent the drawer’s obligation de- 
fined the instrument and fixed the time the instrument executed 
with the law the place where executed. Details 
performance the bank upon which the check drawn may deter- 
mined the law the place where performance made. The 
validity the check, the scope the order pay and the person 
authorized the drawer receive payment are fixed the inception 
the instrument and the law the place where the instrument 
has inception. decide nothing else present. Further 
tion the line between matters relating interpretation instru- 
ment and matters relating performance must postponed until 
such problem directly present. 

The judgment should affirmed, with costs the Bankers Trust 
Company against the plaintiff and with costs the impleaded defend- 
ants, I-C Bank Trust Company and Central Hanover Bank Trust 
Company, against the Bankers Trust Company. 


PLACING BANK STOCK NAME NOMINEE 
ESCAPE ASSESSMENT 


Goodspeed MacNaughton, Greenawalt Co., Supreme Court 
Michigan, 284 Rep. 621 


corporation, which sells bank stock customer, stating that 
any possible assessment against the stock can avoided placing 
the stock the name nominee, will not liable the pur- 
chaser where the stock placed the name nominee and the 
nevertheless subsequently assessed. Such statement 
statement law and not fact, warranty. The law 
that holder bank stock cannot escape liability for assessment 
through the device having the stock placed the name 
nominee. 


this case the defendant corporation sold the plaintiff 1,462 
shares bank stock having book value over $15 per share. The 
price paid for the stock was per share. The plaintiff hesitated 
buy the stock for the reason that was fearful assessment. 
The representative the defendant told the plaintiff that such 
assessment might avoided having the stock placed the name 
nominee. The stock was accordingly placed the name one 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1270. 
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the defendant’s employees who was The cer- 
tificates were indorsed blank the nominee and were delivered 
and retained the plaintiff. the following year the bank 
failed and the plaintiff was required pay one hundred per cent. 
assessment the stock, which amount $14,333.92. The plaintiff 
brought this action against the defendant recover the amount 
his loss and, stated above, was held that could not recover. 


Action Theron Goodspeed against MacNaughton, Greena- 
walt Co. for loss sustained result purchasing bank stock. Ver- 
dict was directed for defendant, and plaintiff appeals. 

Judgment affirmed. 

Norris, McPherson, Harrington Waer, Grand Rapids, for ap- 


pellant. 
Smith, Strawhecker Wetmore, Grand Rapids, for appellee. 


NORTH, J.—This suit law which plaintiff seeks recover 
for loss and damage sustained him incident the purchase bank 
stock, such purchase having been made plaintiff through Mr. 
Greenawalt, vice-president and acting agent defendant corporation. 
The case was tried before jury and upon defendant’s motion the 
plaintiff’s proofs verdict was directed favor defend- 
ant. Plaintiff has appealed. 

There material conflict between the testimony given his 
own behalf plaintiff and that Mr. Greenawalt who was 
plaintiff for cross-examination under the statute. The 
out which the litigation arises appear from the following resume 
Greenawalt’s testimony appellant’s brief: ‘‘Mr. Greenawalt being 
plaintiff for cross-examination, testified that told Mr. 
Goodspeed that had 1462 (1400) shares American Home Secu- 
rities Bank stock for sale $1.50 per share; that the last state- 
ment December 31, 1931, the stock had book value over $15.00 
per share; that the bank had hand and due from reserve over 
million dollars and had bills payable, that was director 
the bank and had full confidence that the bank was solvent; that had 
confidence the management the bank; that his estimation the 
stock was cheap and undoubtedly would make the purchaser 
that, Mr. Goodspeed said would very glad buy the stock provid- 
ing—no, not providing—that would very glad buy the stock 
but was fearful assessment; that he, Greenawalt, suggested 
that Mr. Goodspeed put the stock the name his own nominee who 
would uncollectible; that Mr. Goodspeed said did not know 
nominee that kind; that (Greenawalt) said had em- 
ployee who was uncollectible and (Greenawalt) would ask that em- 
ployee whether cared whether was put his name and not 
would put the name Raymond Brinn whom knew 
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uncollectible; that reply that suggestion Mr. Goodspeed said, ‘if 
that the way you can handle and you are reasonably assured that 
there will assessment me, will buy it.’ And (Greenawalt) 
told Mr. Goodspeed that this was customary procedure the city 
Grand Rapids with business men with whom had dealt the pur- 
chase and sale bank stock; that (Greenawalt) told Mr. Goodspeed 
that had other sales three different people for 240 shares which 
would show him profit immediately and (Greenawalt) would buy 
back the 240 shares $2.00 share thus leaving Goodspeed only 1160 
shares which would getting less than $1.50 per share; and 
that further made agreement with Mr. Goodspeed whereas 
would allow sell for him 460 additional shares $2.00 share 
better, which stock were get half the profit for our sell- 
ing (shares)’ and ‘he did not care give that option the whole 
1160 shares.’ 

far their conversation related possible statutory assess- 
ment the bank stock, the substance plaintiff’s testimony that 
Greenawalt said: ‘‘I can take care that part it. There won’t 
any assessment the stock you. And could fix that some kind 
manner that would free from any chance assessment. 
That was very much the 

The above outlined conversation between these parties was over the 
telephone and immediately thereafter defendant wrote plaintiff letter 
confirming the sale 1,400 shares and resale 240 and the agreement 
‘‘try resell 460 the remainder this stock for you the best 
price can the market above and split with you everything 
get the stock above the basic price 


Defendant caused the stock which was sold plaintiff issued 
the name Raymond Brinn and the endorsed 
blank Brinn, were delivered and retained plaintiff. The sale 
this stock April, 1932. the following year the bank 
went into the hands receiver. 1938 the receiver demanded 
that plaintiff pay 100% assessment the 1,160 shares stock which 
stood the name Brinn. Suit was brought this demand, judg- 
ment taken against plaintiff herein, which ultimately satisfied 
paying the receiver $14,333.92. Aside from the 240 shares sold the 
time plaintiff purchased, defendant did not sell any plaintiff’s stock. 

the instant suit, stated plaintiff’s brief, bases his right 
recover upon (1) defendant’s express warranty that plaintiff 
not become liable assessment the owner the stock’’ and (2) 
agreement defendant ‘‘to try resell 460 shares the best price 
obtainable above $2.00 per 

are first with whether under this record plaintiff can 
recover what asserts ‘‘an express warranty’’ that would 
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not subjected statutory assessment this stock. Clearly, under 
this record, the statement made defendant’s agent that the event 
the transaction was consummated the manner proposed, plaintiff 
would not subjected statutory assessment this stock, was 
statement law, not one fact. Rogan Ill. Trust Savings Bank, 
Ill. App. 39. There claim that the statement defendant’s 
agent was made bad faith. was simply mistaken the law, 
which not presumed had any greater knowledge than 
plaintiff, who testified had ‘‘been engaged the banking business 
about The statement defendant’s agent plaintiff that 
under the proposed plan ‘‘would free from any chance 
assessment’’ cannot distorted into representation fact 
warranty any more than could statement that under like 
stances plaintiff’s could not reach his stock process. 
hardly necessary cite authorities the effect that the repre- 
sentation being one law and not fact, plaintiff not entitled 
recover, Krushew Meitz, 276 Mich. 553, 268 736. 

are mindful plaintiff’s position stated his reply brief 
follows: ‘‘Nowhere the declaration there any allegation that the 
defendant, knowingly otherwise, made any misrepresentation law 
fact plaintiff. There alleged the declaration only the making 
contract between plaintiff and defendant, breach thereof and the 
consequent damages which plaintiff seeks recover.’’ 

this phase the case plaintiff’s declaration recites: ‘‘And said 
defendant corporation, induce plaintiff buy said shares stock, 
represented plaintiff that would not, entering into said contract, 
assume liability assessment stockholder said bank and said 
defendant corporation agreed have the certificates representing said 
shares stock issued and carried the name one the employees 
said defendant corporation selected said corporation, that 
plaintiff would not become liable assessment the owner said stock 
case said bank should become 

Nowhere plaintiff’s declaration does allege right recover 
for breach warranty. But regardless allegations 
his declaration, testified 

And, understand your claim, that was represented 
you that doing you would not liable yourself upon the 
assessment? <A. Yes, sir. 

And that the extent, practically, and substance your con- 
versation with Mr. Greenawalt? Well, Mr. Greenawalt told there 


was chance for any assessment the stock all the way would 
manipulate the deal.’’ 


Appellant’s (plaintiff’s) counsel seem concede Greenawalt’s 
statement that there would assessment the stock Mr. Good- 
speed only representation, not warranty, there recovery 
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consequence thereof. think the law fairly settled that state- 
ment this character cannot made the basis recovery the 
theory that instead being mere representation warranty: 
there are some matters which, even though asserted positively, 
are their nature dependent individual opinion that, matter 
how positive the seller’s assertion, not held create warranty. 
While cannot asserted that any statement which too largely 
mere matter opinion amount warranty may not, least 
fraudulently made, ground for action for deceit proceedings for 
rescission bargain, the converse statement may made, that is, 
statement falsely and fraudulently made will not sustain action 
deceit afford ground for rescinding contract, still more 
clear that cannot amount warranty.’’ Williston Contracts, 
971A. 

The only fair conclusion deducible from this record that each 
the parties mistakenly thought they had agreed upon plan whereby 
plaintiff would safe from the possibility stock assessment. 
finding the contrary trial court jury would vacated 
not being sustained this record. Plaintiff cannot adopting his 
chosen terminology, e., calling the representation warranty, create 
cause action where under the facts none exists. 

While not the briefs, obviously the theory which 
plaintiff now seeks recover reimbursement for paid assessments in- 
volves the authority defendant’s agent, Greenawalt, make con- 
tract this character. This phase the alleged transaction not men- 
tioned defendant’s written confirmation. Such authority neither 
pleaded nor proven. cannot implied from any facts circum- 
stances disclosed this record. The burden proving the authority 
the agent was plaintiff. Smolenski, 249 Mich. 63, 
72, 227 789. Because not briefed, not plant decision 
failure proof the agent’s authority the respect noted. See 
Comp. Laws 1929, 13537. However, this phase the record seems 
also sustain the conclusion that instead being warranty, the 
statement defendant’s agent that plaintiff would not liable for 
statutory stock assessment was, alleged substance 
declaration, mere representation induce plaintiff 

The remaining consideration whether, stated appellant’s 
brief, entitled recover ‘‘an agreement defendant try 
sell 460 shares the best price obtainable above $2.00 per 
have already noted the testimony having material bearing this 
phase the case, particularly the written confirmation the telephone 
communication. this writing the pertinent portion reads follows: 
will very glad try resell 460 the remainder this stock 
for you the best price can the market above and split with 
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you everything get the stock above the basic price net.”’ 

worthy note that defendant’s undertaking most was only 
try might well held that defendant’s expression 
being glad ‘‘to try resell’’ not contract resell. But 
equally important and decisive note that the only written memoran- 
dum passing between these parties was simply confirmation de- 
fendant’s oral proposition. The writing states. Plaintiff made 
reply. Nowhere this record there any testimony tending show 
that the alleged agreement was made mutually binding 
acceptance defendant’s offer. Plaintiff did not authorize agree 
the resale his stock any price accept defendant’s proposition 
make mutually binding obligation. did not deliver any 
his stock defendant for resale. The alleged contract upon which 
plaintiff seeks recover damages because defendant’s failure 
resell wholly lacking mutuality and cannot a.basis recovery. 
Michigan College Medicine Charlesworth, Mich. 522, 
566; Wilkinson Heavenrich, Mich. 574, 139, Am. Rep. 
708; Willebrandt Sisters 185 Mich. 366, 152 85. 

For the reasons hereinbefore noted, the judgment entered the 
cireuit court affirmed with appellee. 


LIABILITY BROKER FOR MONEY WRONG- 
FULLY PAID TELLER 


American Surety Company New York Fenner, Supreme Court 
Texas, 125 Rep. (2d) 258 


teller issued cashier’s checks and drafts (having them signed 
authorized officer) himself the defendants, members 
brokerage firm, and delivered the items the defendants for 
the purpose trading the market. was held that the defend- 
ants’ liability depended whether they acted good faith and 
that this was question for the jury decide. 


The actual loss the bank result the teller’s operations 
was $31,241.77. The plaintiff surety company, surety the teller’s 
bond, made good the loss and brought this action against the brokers 
under its rights subrogation. 


Suit the American Surety Company New York under its sub- 
rogation rights surety, against Charles Fenner and others. Judg- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §577. 
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Appeals, 741, and both parties bring error. 

Judgment Court Civil Appeals affirmed. 

Malone, Lipscomb, White Seay, Bartlett, and Thornton 
Montgomery, all Dallas, for plaintiff error. 

Smithdeal, Shook, Bowyer Lefkowitz, Dallas, for defendants 
error. 


TAYLOR, C.—This suit filed American Surety Company 
New York under its subrogation rights surety against Fenner 
Beane, stock brokerage firm. The trial court upon findings made 
the jury rendered judgment favor the surety against Charles 
Fenner and Beane, and eight others members the firm. The 
Court Civil Appeals reversed and remanded the cause. 
741, 743. Both plaintiff and defendants applied for writs error. The 
application plaintiff was granted the alleged conflicts, and de- 
fendants’ was granted because granting plaintiff’s. 

The surety prior instituting the suit paid the claim the Ameri- 
can National Bank Austin for losses sustained account 
the wrongful abstraction funds Carl Lundelius, one its em- 
ployees. alleged that the funds abstracted Lundelius were used 
him trading the stock market through the local office Fen- 
ner Beane. The office was charge Leigh Ellis, formerly di- 
rector the bank, and Nixon, the brokerage firm’s ‘‘customer’s 

Lundelius began trading the market November 1929. The 
drafts, checks and other items used him his transactions 
were regular their faces. The opinion the Court Civil Appeals 
states the manner and result his operations follows: ‘‘Items 
exchange would come from other banks the American National 
Bank collected, Lundelius would these items but would 
withhold remittances and issue the drafts and cashier checks either 
himself Fenner Beane. These items exchange would 
presented Pfaefflin [an official whose duty was sign same] and 
were him signed. When other items came for collection Lundelius 
would collect them and remit for the items that had already come in. 
The total amount the items abstracted this manner Lundelius 
was $168,237.50. When available deposits had been Lundelius 
was short his account the sum $77,135.94. When other funds 
available for this purpose had been there was left shortage 
$45,081.28. Appellee, after some available credits were made, paid 
the American National Bank the sum $31,241.77, and instituted 
this suit against appellee recover the amount paid.’’ 

The trial court submitted fifty-two special issues the jury the 
negligence theory, that is, that there was evidence support the view 


ment for plaintiff was reversed and remanded the Court Civil 
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that the firm’s agents charge its Austin branch were possession 
such facts would put person reasonable prudence upon in- 
quiry whether Lundelius abstracted from the bank wrongfully 
the funds with which operated, and that such inquiry diligently pur- 
sued would have disclosed that had done so. 

The opinion the Court Civil Appeals correctly points out 
the language section article 5935 the Negotiable Instruments 
Act, that ‘‘to constitute notice infirmity the instrument de- 
fect the title the person negotiating the same, the person whom 
negotiated must have had actual knowledge the infirmity de- 
fect, knowledge such facts that his action taking the instrument 
amounted bad The opinion also correctly states, quoting 
from the opinion this Court Quanah, Ry. Co. Wichita 
State Bank Trust Co., 127 Tex. 407, 701, 106 
that ‘‘the settled law this state that the ordinary rule 
notice does not apply the purchaser negotiable instrument for 
valuable consideration before maturity. The test negotiable instru- 
ment cases good faith, and not diligence negligence. Unless the 
purchaser has actual knowledge facts and circumstances that would 
render the paper uncollectible has knowledge such facts that 
purchase the instrument would amount bad faith, immaterial 
that has notice such facts would put reasonably prudent per- 
son inquiry, and that such inquiry would lead 

The Court Civil Appeals reversed the judgment the trial court 
because its erroneous theory submitting the case but refused 
render judgment favor defendants, holding that the evidence raised 
issue bad faith defendants their dealings with Lundelius, 
and that such issue upon another trial should submitted the jury. 

sustain this holding, and overrule the first four assignments 
plaintiff. These assignments invoke sections 55, and article 
5935, alleging substantially that since the undisputed evidence disclosed 
that ‘‘title each the items paper acquired defendants was 
defective’’ and that ‘‘defendants participated the proceeds the 
exent $7,363.00 commission,’’ the judgment the trial court 
should affirmed. 

pointed out the Wichita State Bank case, supra [127 Tex. 
407, 704], that the rule this state the pur- 
chase negotiable instrument the title derived from the instrument 
itself, and not from the title the party who transfers it.’’ fol- 
lows that unless defendants can connected with the original wrong 
doing Lundelius actual knowledge it, finding bad faith 
acquiring the paper, they are protected holders due course. 
Quanah, Ry. Co. Bank, supra; Walker Commercial Credit 
Co., Tex. Civ. App., 107 688. 

also the contention defendants that this case 
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American Surety Company Bache, Tex. Civ. App., 
181, 183, writ refused. that case the court was careful point out 
that ‘‘the evidence showed conclusively that defendants [the purchasers 
the paper] acted perfect good faith.’’ The controlling principle 
applicable the present case stated West First Baptist Church 
Taft, 123 Tex. 388, 1090, 1097, follows: ‘‘The 
summation the purchase negotiable instrument with knowledge 
suspicious sufficient only put ordinarily prudent 
person upon inquiry would convict the purchaser negligence, not 
dishonesty. serve evidence support finding bad faith, 
the unheeded suspicious must substantial char- 
acter and strong that bad faith rather than merely negligence can 
reasonably inferred from them.’’ 


There substantial testimony the present record from which 
may inferred reasonably the light surrounding circumstances 
that the purchaser the paper acted dishonest disregard the 
rights the bank. Lundelius was its exchange teller who had dealt 
with Ellis such. The bank was the same building which the 
local office Fenner Beane, operated Ellis and Nixon, was lo- 
The testimony the witness McCook, which was admitted 
over defendants’ objections, tended show that Nixon, defendants’ 
possessed knowledge which, together with other facts 
and circumstances, raised the issue bad faith. stated Me- 
Cook’s testimony that Nixon told him (Lundelius) taking some 
big losses,’’ ‘‘that thought was—he was fearful that was not 
getting the money that was putting for these margins proper 
way.’’ Defendants had written rule that ‘‘marginal business... 
for employees banks must not accepted without the consent 
officer the bank,’’ and both Ellis and Nixon knew that Lundelius 
worked for the bank whose paper was negotiating his transactions 
the market. Ellis, who had previously been director the Ameri- 
can National Bank, testified that knew the bank did not permit its 
clerks speculate the stock market. further testified that Lunde- 
lius soon after began trading requested him forward New 
Orleans for collection the paper might give payment his transac- 
tions order that the bank would not know was dealing stocks. 
There evidence that Lundelius had never had account the Austin 
National Bank until one was opened handle funds between him and 
defendants ‘‘so would not show the American National Bank’’; 
also that soon after Lundelius’ operations began the New Orleans office, 
because the delay caused having mail the paper given him 
New Orleans for collection, called Ellis and suggested that Lundelius 
open account the Austin National Bank and stated defendants 
would likewise, and that the trades this means could 
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through that bank. The vice-president that bank testified that 
upon receiving wire from Fenner Beane opened account 
the name Lundelius; that made out deposit slips for $33,000 (the 
first item the Lundelius account) and charged same Fenner 
Beane; that notified Lundelius that account had been opened 
his name, and requested him come and execute signature card. 
about the same time account was opened the same bank 
Fenner Beane. 

The foregoing testimony, including while not conclusive 
its nature, sufficient raise the issue bad faith, and admissible 
tending show that the agents defendants charge the Austin 
branch had knowledge facts from which could reasonably in- 
ferred that defendants acquiring the paper negotiated Lundelius 
acted bad faith. Walker Commercial Credit Co., Inc., supra. Mr. 
Fenner’s testimony does not change the issue raised from one fact 
one law. stated among other things that Lundelius had been 
trading about six weeks before they knew the home office that Lunde- 
lius was bank clerk; that about the end December they sent Mr. 
Sanford who had been their manager Corpus Christi, Austin, who 
learned Lundelius’ bank connection, and thereupon advised him (Mr. 
Fenner) the whole situation telephone. was then that instruc- 
tions were given the Austin branch that Lundelius’ operations cease 
until consent his bank had been procured continue his trading. 
Mr. Fenner’s testimony why Ellis had not notified the home office 
was that ‘‘he had been lax his carrying out instructions always 
notify 

defense that the home office New Orleans did not have 
actual notice such facts inferable that Ellis and Nixon pos- 
sessed. Ellis and Nixon were the agents defendants its transac- 
tions with Lundelius, and were the only agents dealing directly with 
their customers the Austin branch their business. Furthermore 
the defendants retained the fruits such dealings. the 
facts acquired Ellis and Nixon the matter Lundelius’ opera- 
tions imputed defendants. Irvine Grady, Tex. 120, 
1028; Mays First State Bank, Tex. Com. App., 247 845; Chap- 
man Denton, Tex. Civ. App., 268 252, writ refused; Wilcox 
al. Dillard, Tex. Civ. App., 607, writ refused; Vogel 
ux. Zipp, Tex. Civ. App., 668; Curtis, Collins Hol- 
brook Co. United States, 262 215, Ct. 570, Ed. 956. 
See, also, Magnolia Petroleum Co. Guffey, 129 Tex. 293, 102 
408. 

hold also that the trial court was not error refusing 
submit the issues requested defendants inquiring whether either 
Ellis Nixon agreed with Lundelius not communicate the fact that 
was bank clerk the New Orleans office, and whether either 
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them agreed conceal the fact. They are evidentiary issues only, and 
the facts, any, raising these issues bear upon the ultimate issue 
bad faith. The issues inquiring whether either Nixon Ellis colluded 
with Lundelius should not submitted. Affirmative answers the 
inquiries would constitute basis for judgment for defendants. Con- 
necticut Fire Insurance Co. Commercial Nat. Bank San Antonio, 
Cir., 968 and above cited. The business being furthered 
collusion and concealment, any, was not only the business de- 
fendants but was business which they received the fruits. 

Plaintiff contends under another group assignments that while 
the Court Civil Appeals holds that the issue bad faith 
raised the pleadings and evidence erred failing hold that 
the burden was upon defendants establish their good faith. This 
cannot upheld. place the burden would equiva- 
lent presuming that defendants acted bad faith. does not 
appear from the evidence either that defendants had actual knowledge 
infirmity the paper negotiated Lundelius, that they had 
knowledge such facts that their action taking the paper amounted 
matter law bad faith, the contention overruled. 

The Court Civil Appeals was not error refusing render 
judgment defendants’ favor, but upon another trial the issue bad 
faith should submitted the jury warranted the pleadings 
and evidence. 

view the necessity for another trial need not determined 
whether plaintiff’s present petition defective from the standpoint 
alleging cause action predicated upon bad faith. The question 
need not arise upon another trial. 

The judgment the Court Civil Appeals reversing the judgment 
the trial court and remanding the cause affirmed. 

Opinion adopted the Supreme Court. 


OWNERSHIP JOINT DEPOSIT 


Juedel’s Will, Court Appeals New York, Rep. 
(2d) 671 


When money deposited savings bank the names two 
persons, payable either the survivor, there presumption 
that the interest the depositors that joint tenants and that 
the survivor entitled the deposit. Section 249-3 the New 
York Banking Law. This presumption becomes conclusive any 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §411. 
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money remaining deposit the death one the parties. But 
continues presumption any money previously with- 
drawn one the parties. 

this case one Jeudel deposited $5,278.52 savings bank 
account standing the names himself and his daughter, Doris 
Harmon, ‘‘for either few days before Juedel’s 
death, the daughter withdrew $5,000 from the account. this sum 
she redeposited $2,500 her name trust for her husband. What 
happened the remaining $2,500 does not appear. was held that 
Jeudel’s estate and not Doris Harmon was entitled the $5,000 


withdrawn. 


Appeal from Supreme Court, Appellate Division, Second Depart- 
ment. 

Proceeding the matter the application John Heitman, one 
the executors the last will and testament Alwin Juedel, also 
known Alvin Juedel, deceased, discover certain property de- 
ceased said withheld Doris Harmon and another. From 
order the Appellate Division the Supreme Court the Second 
Judicial Department, entered November 14, 1938, 255 App. Div. 863, 
602, reversing decree the Surrogate’s Court, and 
dismissing the proceeding, executor appeals. 

Reversed and decree Surrogate’s Court modified, and modified 
affirmed. 

Abraham Lillienthal and Leon Finkelstein, both New York City, 
for appellant. 

Arthur Hutter and George Weiss, both New York City, for re- 
spondents. 


LOUGHRAN, J.—Prior February 1937, Alwin Juedel had 
deposit with the Lincoln Savings Bank Brooklyn, $5,278.52 
account standing his own name. that date the deposit was trans- 
ferred the bank new account the name Mr. Juedel and his 
daughter, Doris Harmon, ‘‘for either survivor.’’ 

Mr. Juedel died December 25, 1937. This proceeding was brought 
his compel discovery $5,000 which the preceding 
April had been withdrawn from the joint Doris Harmon. 
See Surrogate’s Court Act, 205, 206. George Harmon, the hus- 
band Doris, was made respondent with her, she having redeposited 
$2,500 that sum her name trustee for him. 

Subdivision section 249 the Banking Law (Consol. Laws, ch. 
was invoked the respondents. thereby provided: ‘‘When 
deposit shall made any person the names such depositor 
and another person and form paid either the survivor 
them, such deposit and any additions thereto made either such 
persons after the making thereof, shall become the property such 
persons joint tenants, and the same together with all dividends thereon 
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shall held for the exclusive use such persons and may paid 
either during the lifetime both the survivor after the death 
one them. The making the deposit such form shall, 
the absence fraud undue influence, conclusive evidence, any 
action proceeding which either such savings bank the surviving 
depositor party, the intention both depositors vest title 
such deposit and the additions thereto such Repealed, 
1938, ch. 352, now 239, (249%) subd. 

These provisions are part article the statute which relates 
savings banks. Cf. 134, subd. The effect thereof affix 
savings bank account, when opened the form prescribed, pre- 
sumption that the interest the depositors that joint tenants. 
the death one the depositors, this presumption becomes 
conclusive favor the survivor respect any moneys then left 
any moneys previously withdrawn.’’ Marrow Moskowitz, 255 
219, 221, 174 460. The $5,000 fund drawn out Doris Harmon 
was thus the first place taken her own, virtue her 
presupposed status surviving joint tenant. The executor, however, 
had the right come forward with proof sufficient overcome this 
statutory initial imputation title against him. these moneys 
that had been withdrawn the testator’s lifetime, the statute still left 
room for competent evidence ‘‘that the tenancy created the opening 
the account was truth something different from the de- 
fined the Marrow Moskowitz, supra, page 222, 
174 page 460. 

their answer the executor’s petition, the respondents asserted 
ownership the entire deposit ‘‘by reason the fact that about 
February 3rd, 1937, the deceased, Alwin Juedel, opened joint account 
his own name and the name the respondent Doris Harmon the 
Savings Bank’’; and Doris Harmon thereby alleged ‘‘that the 
account was opened for the purpose making gift her the sum 
$5,278.52.’’ The executor introduced evidence that when the testa- 
tor’s will was read his four children, Doris Harmon said: 
there another account the Lincoln Savings Bank for $5,300, $5,000 
which gift from father George and was put joint 
account February. put our names and said that 
anything happened wanted and George have the money, 
when heard was going die, opened joint account George’s 
name and mine.’’ evidence was offered the respondents. 

They were directed the Surrogate pay over the executor 
the original amount the joint account. His decree recites the ab- 
sence proof any gift Doris Harmon and his conclusion that the 
testator never intended create joint account between himself and 
her. appeal the respondents, the Appellate Division reversed 
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the Surrogate the law and dismissed this proceeding the ground 
that nothing the record justified inference that the joint account 
was not what fact purported be. The controversy now before 
appeal the executor. 

attempt made sustain the Surrogate’s award the estate 
the moneys that was left the account the testator’s death. Con- 
cededly the statutory presumption that Doris Harmon was joint 
tenant with the testator then became conclusive her favor respect 
the balance undrawn, with the result that she was all events en- 
tiled thereto survivor. 

the $5,000 withdrawal: its memorandum the Appellate 
Division said there was proof all respecting the manner which 
the joint account was opened. This not the case. The record con- 
tains exhibit the written direction the testator the bank 
transfer the balance his individual account new account and 
the name Doris Harmon, daughter that said account 
conscious acquiescence the testator the statutory form the new 
was substantial fact the side survivorship title 
Doris Harmon joint tenant the moneys she had taken herself. 
But the other side were the statements and conduct the party 
respondent Doris Harmon, which have referred. cannot say 
that the Surrogate was not warranted treating these items evidence 
admissions her that neither she nor the testator ever intended 
that the opening the account the statutory pattern was then and 
there and without more endow her with vested property interest 
the deposited moneys against him. Matter Porianda’s Estate, 
256 423, 176 826. respect the sum withdrawn, the 
statutory presumption the contrary was after all rebuttable im- 
plication merely, that say, implication which imputed the 
form the deposit more than the prima facie consequence title 
Doris Harmon survivor. Moskowitz Marrow, 251 380, 
167 506, 870. This presumption was removed from 
the case when the Surrogate found upon sufficient evidence that the 
relationship professed the joint account was not reality the tenancy 
which the statute speaks. cannot agree with the Appellate Divi- 
sion that the record dictates the opposite conclusion matter law. 


Except for the inclusion the amount remaining the account 
when the testator died, the Surrogate’s direction for payment over 
the respondents the executor was validly made. 

The order the Appellate Division should reversed, and the de- 
cree the Surrogate’s Court modified accordance with this opinion, 
and modified affirmed, with costs all courts all parties ap- 
pearing separately payable out the estate. 
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BANK’S LIABILITY FOR MISAPPROPRIATION 
GUARDIANSHIP FUNDS 


Aetna Casualty Surety Co. Catskill National Bank Trust 
United States Circuit Court Appeals, Second Circuit, 
102 Fed. Rep. (2d), 527 


Where bank permits guardian transfer funds from guard- 
ianship account which keeps the bank his individual account, 
also left the bank, and the guardian pays debt which owes 
the bank, such interest note, with check his personal 
account, the bank will liable the guardianship estate ap- 
pears that the payment was made out guardianship funds. 


this the guardian kept three guardianship accounts the 
defendant bank. transferring money from all three accounts 
his individual account and drawing against his account, ‘‘em- 
bezzled large sums money belonging his wards.’’ paid 
three four small items which owed the bank out guard- 
ianship funds which had been transferred his own account. For 
the amount these, the bank was held liable. The bank was not 
held liable, however, for the other the guardian, that 
is, the money which had used for his own benefit, because the 
bank ‘‘had knowledge notice that Betts (the guardian) was 
looting the guardianship 


The court refers the case Bischoff Yorkville Bank, 218 
that bank, which receives, with knowledge, trust funds payment 
the trustee’s personal debt, liable not only for the amount 
such debt but also for all subsequent misappropriations. Perhaps 
that rule was not applied here because the moneys paid the bank 
were the last the defaleations. appeared that these occurred 
the first three months 1934 and that the guardian died the 
following May. 


Appeal from the District Court the United States for the South- 
ern District New York. 

Action the Aetna Casualty Surety Company against the Cat- 
skill National Bank Trust Company, for alleged participation 
breach trust. From judgment for plaintiff after trial the court 
without jury, both plaintiff and defendant appeal. 

Modified and, modified, affirmed. 

Bond, Schoeneck King, (Robert Dineen and 
Howard Cannon, and Elmer Beasley, all Syracuse, Y., 
counsel), for plaintiff. 

Herrick, Hoppin Thorne, New York City (Walter Herrick, 
New York City, counsel), for defendant. 


For similar decisions see Banking Journal Digest (Fourth 
Edition) §392. 
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PATTERSON, J.—The action recover from bank for al- 
leged participation breach trust. One Betts, lawyer Catskill, 
New York, was guardian the property three infants, James 
Birchett, Walter Birchett and Francis Birchett. maintained deposit 
accounts for each infant with the defendant bank, these accounts stand- 
ing his name guardian for the respective infants. also had 
individual deposit account with the bank. died May, 1934. 
Shortly after his death came light that had embezzled large: 
sums money belonging his wards. the case Francis 
the only case involved here, had transferred $6,709.76 guardian-. 
ship funds his individual account with the bank, later ehecking the 
money out that account, applying small part the ward’s 
use and spending the bulk himself; and had also transferred 
$6,300 from the guardianship account the guardianship account 
James Birchett, make good funds embezzled him from that ac- 
count. There were five such transactions: the first July 1931, 
when Betts deposited his individual account checks for $4,709.76 pay- 
able one Kruger and indorsed over Betts guardian Francis 
Birchett, the checks being guardianship property; the second July 
1933, when transferred $2,500 from the account Francis Birchett 
that James Birchett counter receipt the bank; the third 
August 21, 1933, when transferred additional $3,800 from the 
account Francis that James check and counter receipt; the 
fourth January 11, 1934, when transferred $1,000 from the 
account Francis his individual account counter receipt; the 
fifth March 1934, when transferred $1,000 from the account 
Francis his individual account counter receipt. During this 
period Betts made many deposits his own moneys the individual 
account. fact, the account was active one both deposits and 
withdrawals. 

None the Francis Birchett funds went the advantage the 
bank, save for three small sums. January 31, 1934, Betts paid the 
bank $1,201.60 charge against his individual account, reduction 
note held the bank which was indorser. audit his 
account put evidence the trial showed that his own funds then 
the account amounted $1,005.49. The rest the payment, $196.11, 
came from guardianship funds the account. February 1934, 
Betts paid the bank $30 charge against his individual account, the 
payment being for interest another note held the bank which 
was indorser. The entire balance then the account was shown 
the audit guardianship funds. March 1934, Betts drew 
checks for $264.97 payment taxes against property foreclosure 
action was attending for the bank. The bank was billed for this 
amount and credited the individual account. The audit the 
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account showed that when these checks were later presented the bank 
and: were paid, the personal funds the account amounted 
The balance the amount paid, $115.35, came from guardianship funds 
the account. 

The plaintiff, surety the bond Betts guardian 
Birchett, made good the embezzlements, succeeded the rights the 
guardianship estate and brought action against the bank, charging that 
was liable for the funds embezzled Betts from the guardianship 
jury was waived. The judge held for the bank the 
main issue. found that Betts was good reputation, good 
standing lawyer, that was director, stockholder and attorney 
the bank, and that the bank had knowledge notice his de- 
faleations and did not assist him them. held the bank, liable, 
however, for the sums already referred to, totalling $341.46, which 
had received out guardianship moneys the Betts personal account, 
although was not aware that these payments were from guardianship 
moneys. held the bank also for amount $41.50, paid Octo- 
ber 24, 1932, check drawn Betts his individual account and 
payable the county clerk. This payment was for clerk’s fees 
matter which Betts represented the bank. The individual account 
was then made entirely moneys from the James Birchett guardian- 
ship account. Judgment was entered the plaintiff’s favor for $382.96, 
with interest. Both parties appealed. 

accept the finding the District Court that the bank acted 
good faith throughout and did not know that Betts was using guardian- 
ship funds for his personal purposes. The finding has substantial sup- 
port the evidence. The bank knew course that Betts was from 
time time depositing guardianship funds his individual bank ac- 
mingling them with his own funds that account. But was 
not aware that later withdrawing money from his individual account 
was embezzling funds held for his for all knew, the guardian- 
ship funds deposited the Betts account were being applied 
guardianship purposes and the personal funds personal purposes. 
The bank knew also that Betts was transferring funds from one guardian- 
ship another, but such transfers, for all knew, were lawful 
and proper. 

the law New York, and that law controls the decision the 
ease, Erie Co. Tompkins, 304 64, Ct. 817, Ed. 
1188, 114 1487, the transfer funds from the guardianship 
account the personal account the guardian was not misappropria- 
tion the guardian, nor did serve notice the bank any 
wrongful purpose his part. While the deposit trust funds 
trustee’s personal account deplored ‘‘unwise and 
practice, practice now forbidden statute, Surrogates Court Act, 


vil 
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section 231, bank warranted assuming that the trustee will 
nevertheless apply the funds the property purpose. Bischoff York- 
ville Bank, 218 106, 112 759, 1916F, 1059; Clarke 
Public Nat. Bank Trust Co., 259 285, 181 574. The 
true transfer from one trust account another. Whiting 
1470. This rule with the weight authority elsewhere, although 
much might said favor imposing liability for losses bank 
which tolerates the deposit trustee’s personal account items that 
are marked trust funds plainly their face. The books are full 
eases where such deposit has been the first step toward embezzlement. 


Once granted that funds known the bank trust funds may 
deposited the trustee’s personal account without responsibility 
the bank’s part their ultimate diversion, almost self-evident 
that the bank incurs liability merely honoring checks drawn 
against the account favor the depositor himself third per- 
sons. Bischoff Yorkville Bank, supra; Clarke Public Nat. Bank 
Trust Co., supra. has the right assume that withdrawing money 
from his account the depositor will deal lawfully with the trust funds. 
The bank obliged contract necessity honor checks 
promptly, and has neither the time nor the facilities act detective 
the conduct depositors. cases like the present one, where per- 
sonal funds well trust funds have been deposited the individual 
account, would utterly unreasonable expect the bank super- 
vise withdrawals. Without thorough audit the account and the 
depositor’s own records deposits and withdrawals whenever check 
was presented, the bank would not informed what part the 
balance the account represented trust funds and what part repre- 
sented personal funds. The situation different where bank has ac- 
tual knowledge that trust funds the account are being misused 
dissipated transaction. There the bank liable for funds mis- 
appropriated, and New York the view taken that liable also 
for all later misappropriations. Bischoff Yorkville Bank, supra; 
Germantown National Bank Employers’ Liability Corporation, 238 
App. Div. 31, 263 373, affirmed, 263 654, 189 741. 

follows that the defendant not liable broadly for the losses 
caused Betts’ embezzlements. The defendant, the District Court 
properly found, had knowledge notice that Betts was looting the 
guardianship account. The plaintiff argues that the put 
constructive notice. This merely saying that the bank had 
made investigation might have discovered what was going on. 
pointed out above, the bank was under duty investigate. The 
plaintiff also presses the Bischoff case, where the bank’s liability ran 
large figure. But that case the court found that the bank had 
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knowledge the fact that the administrator was using estate funds 
his personal account pay individual obligation the bank. The 
bank had ‘‘absolute proof’’ the misappropriation and was held liable 
for that misappropriation and all later ones. Here the defendant knew 
misappropriations Betts. did not know that the moneys 
paid Betts 1934 personal transactions were trust moneys, 
had made great many deposits personal funds, ample cover 
those small payments, and the bank had means, short audit, 
discovering that the prior withdrawals from the account had been for 
personal uses aud had depleted exhausted the personal funds the 
account. See Gilliland Lincoln-Alliance Bank, 239 App. Div. 68, 69, 


remains consider the liability the defendant for the 
tively small sums paid Betts from his individual account, 
whereby guardianship funds were diverted satisfaction Betts’ per- 
sonal obligations the bank. Where bank takes check drawn against 
known marked trust funds payment obligation owed the 
trustee personally, runs plain risk having make restitution 
the trust. Ward City Trust Co., 192 61, 585; Squire 
Ordemann, 194 394, 435. The case not clear 
where the bank takes, payment depositor’s personal debt, check 
against his personal account offset against his personal account, 
knowing that trust funds have been mingled with personal funds that 
account. There the bank does not know, ordinarily least, that 
receiving trust funds discharge the trustee’s individual obliga- 
tion. has, have seen, the right generally assume that the 
trustee making proper application the funds the account. But 
the law settled that such case the bank must make good the 
trust, the extent that payment the depositor’s debt fact de- 
pletes trust funds the account. While has knowledge that 
receiving trust funds, does know the presence trust funds 
the account, and this factor deemed enough bar from deriving 
direct advantage through what shown later have been diversion 
trust funds. has equity equal that the real owner. Bischoff 
Yorkville Bank, supra, page 112, 112 759. See also Central 
National Bank Insurance Co., 104 54, Ed. 693; Maryland 
Casualty Co. City National Bank, Cir., 662; Austin 
Seott, Participation Breach Trust, Harv. Rev. 475. 

The District Court was therefore right holding the defendant 
answerable for diversions guardianship funds from which derived 
direct benefit. The liability covers the sums received the bank 
1934, aggregate $341.46. was error, however, include the 
amount for which the defendant was liable the $41.50 paid the county 
clerk Betts 1932 check against his individual account. The 
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funds then the account were those the James Birchett guardian- 
ship. that payment inroad was made the funds the Francis 
Birchett guardianship, whose right the plaintiff brought suit. 
makes difference that year later the shortage the James Birchett 
account was made good out the Francis Birchett account. This minor 
error may corrected without new trial, the case having been tried 
without jury and the facts having been fully developed. Fort Scott 
Hickman, 112 150, Ct. 56, Ed. 636. The judgment 
will reduced $41.50 and interest, and modified will affirmed. 


STATUTORY LIABILITY NATIONAL BANK 
STOCKHOLDER 


Federal Deposit Insurance Corp. Henrich, United States District 
Court (S. D.), Fed. Supp. 293 


Under the Federal statute, Code 64a, the statutory 
double liability, previously imposed, ceases with respect all shares 
national bank stock issued after June 16, 1933. (Such liability 
ceases with respect all shares any bank which was transacting 
business July 1937, provided six months’ newspaper notice 


Law. the Federal Deposit Insurance Corporation, 
receiver the First National Bank Centerville, D., against 
Henrich, against Henrich, against Gunderson, and against 
Nellie Gunderson, recover so-called double liability stock held 
defendant the insolvent bank. 

Judgments for defendants. 

Frank Wickhem, Sioux Falls, D., for plaintiff. 

Tom Kirby and Boyce, Warren Fairbank, all Sioux Falls, D., 
and Lee Cope, Yankton, D., for defendants. 


WYMAN, J.—In view the fact that the cases were submitted 
upon agreed statements fact, the only question remaining one 
law, viz: Whether not section 64a, Title 12, U.S.C.A., relieves the 
defendant from the so-called ‘‘Double Liability’’ heretofore existing 
against stockholders national banking associations. opinion 
would serve good purpose for indulge lengthy discussion 
the matters and law involved. regard sufficient state that 
the statute clear and unambiguous, speaks plain language and 
susceptible but one meaning. The statute question reads follows: 
additional liability imposed upon shareholders national banking 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 
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associations the provisions sections and this title shall 
not apply with respect shares any such association issued after 
June 16, 1933. Such additional liability shall cease July 1937, 
with respect all shares issued any association which shall 
acting the business banking July 

When considered together with other banking legislation enacted 
about the same time seems that abundant evidence afforded 
manifest purpose and intention the part the Congress 
away with the so-called ‘‘stockholders’ double and ultimately 
abandon the same policy the regulation the banking 

Shares stock evidenced the certificates involved these cases 
bar were admittedly sold and issued the defendant each case 
long subsequent June 16, 1933, the date specified the statute; the 
purchase price was paid cash, and, opinion, these shares 
stock clearly come within the purview the statute and the shareholder 
owning them exempted from the so-called ‘‘stockholders’ double 

Upon presentation the necessary and proper order adopting the 
stipulated facts the findings the Court, together with proper con- 
clusions law and order for judgment conformity with the foregoing, 
each case, the same will signed and entered record. 


NECESSITY PRESENTMENT FOR PAYMENT 
Horton Reid, Supreme Court Oklahoma, Pac. Rep. (2d) 936 


Presentment note for payment not required charge the 
maker with liability but the note must presented the maker 
maturity order charge indorser. indorser may waive 
his right have the note presented but the maker cannot waive 
the indorser’s right this respect. 


Action Sallie Horton against Luther Reid note held 
plaintiff and indorsed the defendant. From judgment favor 
the defendant, the plaintiff appeals. 

Judgment affirmed. 

Brett Brett, Ardmore, for plaintiff error. 

Blanton, Curtis Blanton, Pauls Valley, for defendant error. 


HURST, J.—This action Sallie Horton, holder promis- 
sory note, against her immediate indorser, Luther Reid. Defendant’s 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1204. 
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demurrer evidence was sustained, and plaintiff brings this 
appeal. 

The pertinent facts are these: Plaintiff was the holder promis- 
sory note dated March 20, 1934, due one year after date and payable 
Dallas, Texas. The note was executed the Vinsonite Company, 
payable the order Guy Tucker and indorsed Tucker and de- 
fendant Reid. does not contain the usual waiver demand, pre- 
sentment for payment, protest and notice protest and non-payment. 
March 12, 1935, eight days before the maturity date the 
plaintiff wrote letter the maker Dallas, Texas, which she stated 
that the note would soon due and that she was expecting payment 
the due date. Thereafter, March 26, 1935, six days after the 
due date, she wrote again the maker and demanded payment. 
March 27, 1935, the maker wrote plaintiff that would not pay the 
note. Upon receipt this letter, plaintiff informed defendant Reid 
that she would look him for payment. 

The defense was that defendant was discharged from liability 
the failure plaintiff make presentment for payment the maker 
and timely notice dishonor the indorser. 

Section 11369, 1931, St. Ann. 161, provides: ‘‘Pre- 
sentment for payment not necessary order charge the person 
primarily liable the the instrument is, its 
terms, payable special place, and able and willing pay 
there maturity, such ability and willingness are equivalent ten- 
der payment upon his part. But except herein otherwise provided, 
presentment for payment necessary order charge the drawer 
and 

Section 11370, 1931, St. Ann. 162, provides part 
that the instrument not payable demand, presentment 
must made the day falls due.’’ 

These sections are codification the Negotiable Instruments Law 
and now closed question that order fix the liability the 
indorser promissory note these provisions must complied with, 
excused waived. The contract the indorser not that will 
all events pay the note, but his agreement contingent and his lia- 
bility fixed only upon the non-payment the maker and 
1177, 

Plaintiff does not contend that the note was presented for payment 
the due date, but contends that the requirement presentment 
for the protection the maker, and not the indorser, and may ex- 
cused waived the maker. argued that the maker waived pre- 
here not demanding and stating that had funds 
with which pay the note. She relies Sec. 1931, 


= 
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St. Ann. 173, which provides part: ‘‘Presentment for payment 
dispensed with: waiver presentment express im- 
may assume, without deciding, that the maker waived 
presentment its conduct, but the question whether the maker 
promissory note may waive the indorser’s right have the instrument 
presented for payment the person primarily liable. There con- 
tention that the maker was acting behalf the indorser, that the 
maker’s acts were known to, ratified by, the indorser. 

settled that the act declaration which operate 
waiver presentment, demand, protest notice must the act 
declaration the person entitled take advantage these formalities, 
some manner attributable him. 525 and 696, 737 
and 978; Daniel Negotiable Instruments, Vol. (7th Ed.) 


1276; Security Loan Trust Co. Fields, 1910, 110 Va. 827, 


342; Robinson Lancaster Foundry Co., 1927, 152 Md. 81, 136 


the instant case, apparent that the only person entitled 
require presentment for payment the indorser. Sec. 11369, supra, 
provides that presentment not necessary charge the person pri- 
marily liable (the maker), thus the maker has right require that 
the formality complied with. provides that presentment neces- 
sary charge the indorser. Consequently, the requirement present- 
ment, contrary plaintiff’s contention, for the benefit the in- 
dorser 1184, 405; Am. Jur. 645) and Sec. 11381, supra, 
must construed mean waiver the indorser. There con- 
tention that the clause Sec. 11369, quoted above, with reference 
ability and willingness pay constituting tender, has any appli- 
this case. 

Therefore, the failure plaintiff make presentment for pay- 
ment the maker the due date, the defendant must discharged 
the absence showing that defendant some one acting his 
behalf waived such formality, other excuse being relied on. Plain- 
tiff introduced evidence show waiver the defendant. fol- 
lows that the trial court did not err sustaining defendant’s demurrer 
plaintiff’s evidence. 

Plaintiff further contends that the court erred not permitting 
her amend her petition conform the facts proven. The petition 
did not contain allegations waiver. the conclusion plaintiff’s 
evidence she sought amend her pleading conform the proof 
waiver. The court denied this motion. rests within the sound dis- 
the trial court permit refuse amendment the 
pleadings after the trial conform the proof, and, where 
abuse such discretion shown, the action the trial court that 
regard will not disturbed. Thompson Hashbarger, 1922, Okl. 
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267, 210 922; Midland Oil Co. Ball, 1925, 115 229, 242 161; 
Fisher Kansas City, Ry. Co., 1934, 169 Okl. 282, 


744. abuse discretion has been shown here. the contrary, 


had petition been amended plead waiver presentment 
the maker alone, sought established the evidence, would 


avail plaintiff nothing under the view take the case. 


Warden’s Estate Pelling, Appellate Court Illinois, Rep. 


unnecessary discuss the question notice dishonor. 
Judgment affirmed. 


INCOMPLETE GIFT NOTES 


143 


The owner promissory notes indorsed them the order 
nephew and delivered them the president bank for safe- 
keeping, saying that, his death, wished the notes his 
nephew. After the owner’s death, was held that the nephew was 
not entitled the notes for the reason that there was delivery 
the nephew, which essential the establishment valid gift. 
this case appeared that John Warden was the owner two 
promissory notes the sum $750 each, which kept safe 
deposit box his bank. had conversation with the president 
the bank which told the president that wished collect the 
interest the notes during his lifetime and wanted the notes 
his nephew, Earl Pelling, after his death, and asked the presi- 
dent’s advice how this could done. The president said that 
thought Warden would indorse the notes Pelling’s order, the 
purpose would accomplished. Accordingly, Warden indorsed the 
notes ‘‘Pay the order Earl Pelling, John Warden,’’ and deliv- 
ered the notes the president for safekeeping and for the purpose 
the interest. They remained the possession the 
president until Warden’s death, whereupon both Pelling and 
Warden’s executor claimed entitled the possession the 
notes. was held that the notes belonged Warden’s estate. There 
was valid gift favor Pelling for the reason that the notes 
were not delivered him during Warden’s lifetime. The court 
further pointed out that attempting retain title the notes 
during his lifetime and transfer title them his death, was 
undertaking make testamentary disposition which can done 
only through the medium properly executed will. 


Proceeding the matter the estate John Warden, deceased, 
wherein Churchill, executor, filed petition asking for the 
issuance citation against the Long View State Bank show cause 


Edition) §545. 
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why should not turn over certain notes its custody the 
Pelling intervened claiming the notes. From judgment favor 
Earl Pelling and dismissing the petition for citation, Churchill, 
executor, appeals. 


Reversed and judgment entered for appellant. 
Schaefer Dolan, Champaign, for appellant. 
Dobbins, Dobbins Thomas, Champaign, for appellees. 


FULTON, J.—E. Churchill Executor the Estate John 
Warden, deceased, filed petition the County Court Champaign 
County, Illinois, asking for the issuance citation against the Long 
View State Bank show cause why should not turn over two notes 
$750, each its custody the Executor the John Warden Estate. 
When the matter came for hearing the County Court, 
Keefe, President the Long View State Bank appeared person, and 
Earl Pelling, the Appellee and Intervening Petitioner herein, entered 
his appearance and claimed the notes question Attorneys. The 
cause was heard before the Court without jury and the County Court 
held that the notes were the property Earl Pelling and dismissed 
the petition for citation. The Executor appealed the Court 
Champaign County where the matter was again tried the Court 
without jury. The Court also found that Earl Pelling was 
the owner the notes question, dismissed the petition for citation 
and entered judgment thereon. From this judgment the said Executor 
prosecutes appeal this Court. 

The facts are not dispute and revolve mainly around the testimony 
Keefe, the President the Long View State Bank. The evi- 
dence discloses that John Warden during his lifetime was patron 
the Long View State Bank, and friend Keefe, its President. 
October 13, 1931, Warden wanted loan the sum $1,500 James 
and Edwin Carlton, but for some reason one the Carltons did not 
wish deal directly with Warden. Therefore, the Bank loaned the 
sum $750 each the Carlton boys and took their notes, dated 
October 16, 1931, and within few days thereafter endorsed the notes 
John Warden. Warden then took the notes and placed them his 
private lock box the vault the Bank where they remained until 
the first part July, 1933. about that time Warden had con- 
versation with Keefe during the course which told Keefe wanted 
those notes one his nephews Earl Pelling and asked how 
could it. said wanted draw the interest during his lifetime 
and his death they were the property Earl Pelling. Keefe 
replied follows: ‘‘I told him that thought endorsed them 
Earl Pelling that would sufficient, and that what did and left 
the notes the charge the Bank for the purpose holding them and 
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collecting the interest from time time, and the notes always remained 
the bank.’’ The notes were endorsed the back follows: ‘‘Pay 
the order Earl Pelling, John Warden.’’ The notes were removed 
from the private deposit Warden the time this endorsement, 
and Warden then handed the notes Keefe place them different 
box the vault the Bank where similar notes were kept for safe 
keeping. Warden continued maintain his private deposit box the 
bank where kept his own papers the time his death. 

After this transaction occurred interest was collected both notes 
various occasions and either paid Mr. Warden cash 
his account in-the bank. Both notes were due and payable Oc- 
tober 16, 1933. The last interest payment made the James Carlton 
note was January 1936, and the Edwin Carlton note October 
24, Warden never had any conversation with Keefe any one 
the Bank with regard payment the notes. The notes were still 
the safety deposit box the custody the Bank July 31, 1936, 
the date John Warden’s Keefe testified that never saw 
Earl Pelling prior Mr. Warden’s death and never had any com- 
munication from him anyone else for him except what John Warden 
had said him. The evidence does not show that Earl Pelling knew 
anything about the notes prior the death John Warden. The sole 
and controlling question the case is: ‘‘Was there sufficient delivery 
the notes question pass title the Intervening Petitioner, Earl 

The Appellant concedes that John Warden intended that the notes 
controversy should Earl Pelling but urges and insists that there 
was sufficient delivery pass the title. are inclined believe 
that the record this case sustains the contention the Appellant. 
our that order show completed gift was necessay 
show that Keefe was either agent Trustee for Pelling. 
can find nothing the evidence which warrants that assumption. 
the case Streeper Myers al., 132 Ohio St. 322, 554 
the Court stated follows [page ‘‘Where delivery thus made 
third person the question whether the gift was thereby completed 
without actual delivery the donee depends entirely upon whether the 
person whom the property delivered receives the donors’ 
agent trustee for the donee.’’ the case Barnum Reed, 136 
388, 572, the Court said [page 574]: ‘‘The rule well 
settled that court equity will not aid perfect defective gift. 
legally made transfer the title the trustee, will upheld. 
other court equity cannot render the transaction perfect, 
constitute valid gift, which the donor has left imperfect, and 
cannot convert imperfect incomplete gift into declaration 
trust account such 
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this case John Warden told Keefe wanted his nephew Earl 
Pelling have the notes and asked Keefe how could it. Keefe 
told Warden that thought endorsed them Pelling that would 
sufficient. Nothing was said about delivery and instructions were 
given Keefe any other party deliver said notes upon the death 
John Warden. The rules law require that the Act constituting the 
transaction must consummated and must established clear and 
proof. There should uncertainty either the intent 
the delivery. the absence any delivery Pelling anyone for 
him would just reasonable argue that Keefe was merely the 
agent for Warden and that the latter could recall the notes and change 
his mind about the delivery any time conclude that the 
endorsement the notes gave Keefe any other party the right 
deliver the notes Pelling upon the death Warden. cannot see 
how the testimony this case makes Keefe either agent trustee 
for Pelling. 

the case Martin Martin, relied upon Appellee, 170 18, 
694, there was absolute delivery the donee. This was 
evidenced the placing securities the donee’s own safety deposit 
box, letters from the donor, declarations the donor and other 
documentary and oral proof. There was reservation interest 
nor any dominion control reserved the donor. construe the 
testimony Keefe that Warden wanted draw the interest during his 
lifetime and his death the notes were become the property Earl 
Pelling, was attempt make testamentary disposition without 
complying with the statutory requirements providing for the proper 
execution the Last Will and Testament. 

the case Barnum Reed, supra, the Court further said: ‘‘If 
the gift does not take effect executed and completed transfer 
the donee, either legal equitable, during the life the donor, 
testamentary disposition, good only when made valid That 
is, the act acts constituting the transaction must consummated, 
and not remain incomplete, rest mere intention; and this the 
rule whether the gift delivery, only, the creation 
While apparent from the testimony that Warden stated that 
wanted the notes the property Earl Pelling his death, the 
mere fact that left them the bank after making the endorsement 
without any kind instructions whatsoever our judgment evi- 
dence delivery. 

Since the Intervening Petitioner failed prove the essentials neces- 
sary complete delivery and for the reasons stated this opinion 
the judgment the Circuit Court reversed, and judgment entered 
this Court favor the Appellant. 

Reversed. 


q 
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NON-NEGOTIABLE NOTE IMPORTS CON- 
SIDERATION 


Barker’s Estate, New York Court Appeals, Rep. (2d) 
656 


The words ‘‘for value non-negotiable note raise 
presumption that valid consideration was given for the note, 
even though the recitals the note indicate that represents 
subscription college endowment fund and payable after the 
death 

This reverses the decisions the Appellate Division and the 
Surrogate’s Court St. Lawrence County this case. The lower 
courts held that the notes here involved were not enforceable against 
the estate the maker for the reason that they attempted make 
gift money which gift was not completed delivery the 
money the lifetime the maker. The decision the Surrogate’s 
Court was published the August, 1936, issue The Banking Law 
Journal page 654. The present decision means that the burden 
now upon the representative the Barker Estate establish 
that consideration was given for the notes. 


Appeal from Supreme Coyrt, Appellate Division, Third Department. 

Proceeding the matter the judicial settlement the accounts 
Judson Hooper, administrator the estate Frank Barker, 
deceased. From order the Appellate Division, 249 App. Div. 336, 
293 199, affirming decree the St. Lawrence County Surro- 
gate’s Court, 158 Mise. 803, 287 841 (53 654), dis- 
allowing claims against the estate, and order denying claimants’ 
motion reopen the proceeding for the purpose introducing further 
testimony support the claims, the claimants appeal. 

Order Appellate Division and decree Surrogate’s Court re- 
versed and matter remitted Surrogate’s Court. 

The claims were based two nonnegotiable notes which were iden- 
tical form, except the name the payee. One the notes 
read follows: 

Note 
Canton, New York, 
18, 1919 

value received and subscription the Endowment Fund 
Cook Academy (Keuka College) located the State New York, 
Mr. Frank Barker and Alice Barker St. Lawrence County, 
New York, promise pay the Trustees said Cook Academy 
(Keuka College) the sum Three Thousand Dollars. Said sum 
paid out our estate twelve months after our death, with interest from 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §318. 
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the date our death the rate five per cent. per annum not 
paid when due. 
relief from valuation appraisement laws, and 
used part the endowment fund said institution, the principal 
maintained forever, and the interest only used for current 
expenses. 
Myron Haynes 
Frank Barker 
Alice 


Clarence Gifford, for appellants. 
George Bowers, for respondent. 


PER CURIAM.—We are opinion that the inference considera- 
tion from the phrase ‘‘For value received’’ on, the face each the 
notes was not necessarily repelled the remainder the text the 
instruments themselves. Matter Taylor, 251 257, 167 
434; Strickland Henry, 175 372, 611. 

The order the Appellate Division and the decree the Surro- 
gate’s Court should reversed and the matter remitted the Surro- 
gate’s Court for further proceedings accordance with this opinion, 
with costs all courts abide the event, payable out the estate. 
Ordered accordingly. 


SETTING OFF SAVINGS ACCOUNT TRUST 
AGAINST INDORSER LIABILITY 


Kardon Willing, United States Circuit Court Appeals, Third Cir- 
cuit, 102 Fed. Rep. (2d) 957 


One who opens account the savings department na- 
tional bank his name trust for his minor son may, upon the 
failure the bank, set off the deposit against his liability in- 
dorser note held the bank. 


Appeal from the District Court the United States for the Eastern 
District Pennsylvania; Albert Maris, Judge. 
Equity suit Morris Kardon against Joseph Willing, receiver 
the Sixth National Bank Philadelphia, set off balances due 
deposits against plaintiff’s liability indorser notes. From de- 
for defendants, plaintiff appeals. 
Affirmed part and remanded with directions amend the decree. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §706. 
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‘Simon Pearl, and Henry Arronson, both Philadelphia, Pa., for 


appellant. 
Joseph Gross, Philadelphia, Pa., for appellees. 


THOMPSON, J.—This appeal from decree the District 
Court for the Eastern District Pennsylvania. the time the 
closing the Sixth National Bank Philadelphia the appellant was 
indebted the bank the sum $7,603.20 through his endorsement 
notes held the bank. filed bill equity which sought 
the right set-off against his liability balance $895.39 check- 
ing account his, the appellant’s own name, and $11,268.75 sav- 
ings account designated ‘‘M. Kardon, Trust for Robert 
Robert Kardon the appellant’s minor son. undisputed that the 
money deposited the savings account were the appellant’s own funds 
and were used him freely for his own purposes with the consent 
the bank. The District Court denied the decree. refused allow 
the set-off the balance the savings account and apparently in- 
advertently failed pass upon the claim set-off the balance 
the checking account. 

The appellant does not deny that tentative trust was created 
the funds the savings account. argues, however, that had 
the right revoke this trust any time and that his demand for 
set-off amounted revocation. may accept this correct state- 
ment the respective rights the settlor and the cestui que trust. 
The controversy, however, whether the appellant had the absolute 
right change the character his relationship the bank after its 
insolvency. think had such right. Dakin Bayly, 290 
held that defendant sued upon his individual debt may not set-off 
demand against the plaintiff held fiduciary capacity. its opinion 
the Supreme Court said [page 115]: respects the set-off cross- 
demands, the rights the parties became fixed the moment the 
insolvency the St. Petersburg bank and consequent suspension 
payment, Scott Armstrong, 146 499, 511, Ct. 148, Ed. 
Davis Elmira Savings Bank, 161 275, 290, Ct. 502, 
Ed. 700; and the right set off governed the state things 
existing the moment insolvency, not conditions thereafter aris- 
ing, Yardley Philler, 167 344, 360, Ct. 835, Ed. 
192, any subsequent action taken any party the transaction, 
Evansville Bank German-American Bank, 155 556, Ct. 

The rights and liabilities the depositors were fixed the date 
the bank’s insolvency. the time the insolvency the bank 
the appellant’s control the funds the savings account was that 
fiduciary, whereas that time was indebted the bank his 
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individual capacity. think precluded from altering this situa. 
tion enable himself take set-off. This conclusion, however, 
does not apply the amount the checking account, for that account, 
admitted, was the appellant’s own name. The appellant en- 
titled set-off that account since the rights are mutual. 
all other respects the decree affirmed. 

The case remanded with directions amend the decree accord- 
ance with this opinion. 


INDORSEMENT CHECK PAYABLE JOINT 
PAYEES 


Hoffman First National Bank Chicago, Appellate Court Illinois, 
Rep. (2d) 121 


check payable husband and wife jointly was delivered 
the husband. indorsed his name the check and, without 
authority, indorsed his wife’s name and deposited the check the 
defendant bank, which was collected from the drawee. was 
held that the defendant bank was liable the wife for the amount 
her interest the check. 


Section the Illinois Negotiable Instruments Law (§41 
the Uniform Act) provides: 


instrument payable the order two more 
payees indorsees who are not partners, all must indorse unless 
the one indorsing has authority indorse for the others.’’ 


Action trover Rae Symons Hoffman against the First National 
Bank Chicago, national banking association, successor consolida- 
tion the First Union Trust Savings Bank, corporation, and an- 
other for the illegal conversion the proceeds plaintiff’s check. From 
judgment dismissal, the plaintiff appeals. 

Reversed and remanded. 

Erich Pacyna, Chicago, for appellant. 

Amberg, Ott, Dahlin Livingston, and Nat Kahn, all Chicago, 
for appellee. 


HEBEL, J.—This appeal the plaintiff from order entered 
the court January 24, 1938 sustaining the motion the defendant 
strike for insufficiency the plaintiff’s third verified amended com- 
plaint. The action one trover for the illegal conversion the pro- 
plaintiff’s check the defendant bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§528, 1124. 
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The plaintiff her verified third amended complaint included 
her action count assumpsit for the recovery the proceeds her 
check, plus interest thereon, and also count for damages resulting 
and suffered her because the wrongful and illegal cashing and 
payment the defendant her check another person. The check 
was dated July 22, 1931, and was drawn Kraemer Son 
the amount $4,804.75 the Foreman-State National Bank, the 
drawee, payable Rae and Abe Symons. The check was deposited with 
the First Union Trust Savings Bank after the names the payees 
were endorsed the check, and the First Union Trust Savings 
Bank collected the amount the check from the drawee, the Foreman 
Bank. The First National Bank Chicago became 
consolidation the First Union Trust Savings Bank, and The First 
National Bank Chicago the sole defendant this action. The 
Foreman Bank, the drawee, the time the transaction was sep- 
arate entity. Plaintiff’s action not one payee, but sole claim- 
ant the proceeds the check drawn the Foreman Bank and 
the First Union Trust Savings Bank, which was succeeded 
the First National Bank Chicago. 

The verified third amended complaint sets forth that the plaintiff 
remarried one Harry Hoffman since filing this suit; that July 22, 
1931, Kraemer Son signed the check, which was made payable 
her for $4,804.75; that she was the owner the check and was 
have and receive the check and the proceeds thereof; that the check 
was not received nor endorsed her nor any other person her 
request; that without her knowledge consent Kraemer Son 
delivered the check one Abe Symons (her ex-husband) about the 
last mentioned date; that the defendant its predecessors endorsed 
and the check; that the First Union Trust Savings Bank 
the check and paid the above sum; that the plaintiff did not 
know nor learn the issuance and delivery the check for more 
than two years after its date; that the check should have been deliv- 
ered her and other person, but never was delivered her; 
that the alleged name signature ‘‘Rae Symons’’ appearing 
the back the check was and not her signature nor endorsement 
but was written forged thereon some other person; that she 
never authorized nor empowered any other person write, sign 
endorse her name the back the check any time; that shortly 
after learning the issuance, delivery, forging and cashing the 
check she notified the defendant thereof writing; that upon defend- 
ant’s demand she made, furnished and delivered affidavit 
wherein she stated she never received the check, that the name and 
signature ‘‘Rae Symons’’ the back the check was not her 
signature nor endorsement but was forged thereon; that she never 
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authorized nor empowered any person sign endorse her name 
the back the check, and that she never received any moneys 
proceeds the check any time place. That written demand 
the defendant for payment the amount the check was made 
July 18, 1935; that refused payment and that the sum money 
and check had been converted its own use, the damage the 
plaintiff for the above sum and interest thereon from and after the 
date the check. 

The defendant urges that its motion strike for insufficiency the 
third amended complaint and dismiss the suit, tentatively admitted 
for the purpose testing the pleading, the foregoing facts alleged 
the plaintiff, namely, that she was have the entire proceeds 
the check, but never received the check, but the main ground 
defendant’s motion strike for insufficiency plaintiff’s third amended 
complaint was that since the plaintiff claimed the check was never 
delivered the plaintiff anyone her behalf, the plaintiff had 
right title the check, and that she was relegated her orig- 
inal claim, any, against the drawer the check. The court sus- 
tained defendant’s motion and dismissed the suit. 

the discussion this appeal from the order granting the de- 
fendant’s motion strike for insufficiency the plaintiff’s verified third 
are controlled this questioned amended complaint. 
The facts alleged are that the check was dated July 22, 1931, and 
was drawn Kraemer Son the amount $4,804.75, 
the Foreman-State National Bank, payable Rae and Abe Symons. 
The check was deposited with the First Trust Savings Bank after 
the names the payees were endorsed the check. further 
stated the amended complaint that the check was delivered Abe 
Symons, plaintiff’s ex-husband, Kraemer Son, and not 
her. However, Abe Symons, being one the payees named the 
check, was entitled receive the check, and, under the circumstances, 
retain possession thereof. The check was made payable joint 
payees, and course the actual manual possession the check must 
some one the payees, and the face the check the interest 
Abe Symons that joint payee. Therefore, held the check 
for himself and the other payee. Upon like question, the effect 
the receipt note payable joint payee, the Supreme Court 
the Ryhiner al. Feickert, Ill. 305, Am. Rep. 130 
said: ‘‘In all cases where notes are payable joint payees, instead 
partners, the actual manual possession the notes must some one 
the payees. impossible that can all the same time. 
The faces these notes disclose the interest the holder—that 
joint payee, and that therefore holds for himself and for all the 
other payees—and rebut any presumption that might arise otherwise 
from the mere possession the notes.’’ 
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Plaintiff alleges that there was delivery this particular check, 
payable jointly the plaintiff and Abe Symons. Therefore Abe 
Symons was joint possession, held for himself and for the other 
payee, did the holder the note the case just cited. 

true the plaintiff does allege that her name was endorsed 
the check without her knowledge consent; that Kraemer 
Son delivered the check Abe Symons, her ex-husband; that she was 
the owner the check and was have and receive the check and the 
proceeds thereof, and that her alleged name signature appearing 
the back the check not her signature nor endorsement, but 
was written forged thereon some other person, and that for that 
reason she recover the amount this check. 

The provision applicable this case Sec. 41, entitled Negotiable 
Instruments (Ill. Rev. St. Bar Stats. 1937, 98, 61), which pro- 
vides: ‘‘Where instrument payable the order two more 
payees indorsees who are not partners, all must indorse unless the 
one indorsing has authority indorse for the others.’’ 

evident that one endorsing the name joint payee must 
have authority so. Crahe Mercantile Trust Savings 
Bank, 295 Ill. 375, 129 120, 92, following this 
provision the Negotiable Instruments Act, where check was de- 
livered attorney, who, representing the claimant, settled the 
judgment for $750 and took payment thereof check for $761, 
which his client and the attorney were joint payees, and the attorney 
afterward presented the check the Fort Dearborn National Bank for 
payment the endorsement his client’s name the check, together 
with his own, the Supreme Court held that the attorney was without 
that the endorsement his client’s name was forgery, and 
that received the money evidenced the check. The court also held 
that the liability the bank the payee for her share the proceeds 
the check drawn payable the order herself and her attorney and 
upon which her name was forged the attorney, was not affected 
the fact that the attorney had interest the proceeds the check, 
where had authority endorse the client’s name. that, the 
instant the bank liable the payee for share the proceeds 
the check which was drawn the order the and her ex- 
husband, and upon which her name was forged. have already 
stated, the check was the possession her ex-husband, and being 
joint payee had interest which divested himself his en- 
dorsement, and the question here considered whether the plain- 
tiff entitled the full amount the check. 

believe from examination the authorities, well the 
allegations fact, that the court erred striking the third verified 
amended complaint, and the question fact plaintiff’s interest 
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the check must made issue that she may have oppor. 
tunity prove what interest, any, she had the check which was 
payable jointly her and her ex-husband, Abe Symons. 

For the reasons stated this opinion, the judgment for the defend- 
ant reversed and the cause remanded for such further action may 
consistent with the views herein expressed. 

Reversed and remanded. 


LOAN NOT MADE USURIOUS BROKER’S 
COMMISSION 


Replogle Scott, Appellate Court Illinois, Rep. (2d) 124 


The fact that brokers negotiating loan receive commission 
thereon which, added the interest, exceeds the amount legal 
interest which can charged, does not make the loan usurious. 


The loan this case amounted $16,000 and carried interest 
per cent. per annum, which the highest rate interest which 
may charged under the statutes Illinois. broker’s commis- 
sion per cent. for procuring the loan was deducted from the 
amount the loan. part this commission was paid the 
lender. The court held that the loan was not tainted with usury. 
transaction,’’ said the court, ‘‘was conducted good faith 
all parties and there was intent circumvent the statute 
against 


Suit Elizabeth Jane Replogle against Harry Scott and Frances 


Jones foreclose lien trust deed real estate. From decree 
for the plaintiff, Frances Jones alone appeals. 


Affirmed. 
Tage Joranson, Chicago, for appellant. 
Gaylord Toft, Chicago, for appellee. 


BURKE, J.—On February 27, 1936, plaintiff filed complaint 


the Court Cook County for the purpose foreclosing the 
lien trust deed real estate Chicago. Defendant, Frances 
Jones, filed answer which relied the defense usury. The 
other maker the note, Harry Scott, defaulted. The cause was referred 
Master Chancery, who recommended decree accordance with 
the prayer the complaint. Exceptions the Master’s report were 
overruled and the decree was accordingly entered and this appeal follows. 


August 22, 1929, Harry Scott and Frances Jones executed 


similar see Banking Law Journal Digest (Fourth 
Edition) §1474. 
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trust deed the Chicago Title Trust Company trustee, real 
estate Cook County, securing the payment the sum 
$16,000, evidenced seven promissory notes that date. Defendants, 
order procure the loan, applied Richard O’Brien, loan 
agent Chicago. The latter thereupon procured the loan through 
Schmidt Company, corporation, also engaged the mortgage 
and loan business. The loan was for period five years with certain 
prepayments and bore interest per cent. per annum, payable semi- 
annually. broker’s commission per cent. for procuring the loan 
was deducted from the amount the loan. This commission the 
sum $800, was divided that Schmidt Company received 
$480 per cent., and Richard O’Brien, $320 per cent. When 
the notes and the trust deed were delivered O’Brien Schmidt 
Company September 12, 1929, the former received the check 
Schmidt Company for $15,520, payable his order. O’Brien, turn, 
deducted $320 his commission and paid the balance $15,200 the 
defendants. The lender the $16,000 was the Academy Our Lady 
Lourdes Rochester, Minnesota. The only compensation Schmidt 
Company for negotiating the loan was the per cent. commission. 
part the commission was paid the lender. The defendant, 
Frances Jones, contends that the loan was usurious. 

The answer averred that the Academy Our Lady Lourdes was 
the actual owner and holder the notes and trust deed sought 
foreclosed that plaintiff brought the complaint her name solely 
agent for the Academy; that the time the execution the trust 
deed and notes sought foreclosed, was ‘corruptly and unlawfully 
agreed between the said Academy Our Lady Lourdes and this 
defendant that the said Academy Our Lady Lourdes should loan 
this defendant the principal sum $16,000.00 for period five 
years with prepayments and that this defendant for such loan 
should pay the said Academy commission the sum $800.00, and 
also interest said loan the rate per cent. per annum during 
the entire term said loan; that thereupon pursuance said corrupt 
and unlawful agreement the said Academy then and there made the said 
loan $16,000.00, with interest the rate per cent. per annum, 
and further pursuance said corrupt and unlawful agreement, this 
defendant then and there paid the said Academy the said commission 
the sum $800.00, and made and delivered the said Academy 
interest notes evidencing the said interest the rate per cent. per 
annum, aforesaid, and the said Academy then and there received said 
commission and the said interest notes pursuant said corrupt and 
unlawful agreement for the purposes aforesaid that the commission and 
interest aforesaid during the term said loan exceed the rate per 
cent. per annum, contrary the statute such case made and provided, 
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means whereof and force the said statute, all interest 
said principal notes, including all interest notes evidencing 
thereon, have become and are now void and the said Academy and the 
plaintiff herein neither had nor have any right claim sue for any 
interest said principal notes for the reason that said interest void 
and forfeited under the The testimony and exhibits intro- 
duced before the Master did not any way tend establish the above 
allegation. one the errors claimed have been committed, defend- 
ant states that the court refused permit the defendant amend her 
answer. The case proceeded before the Master, who rendered his report; 
exceptions were filed thereto and argued, and the court ruled the 
exceptions. was not until then that defendant asked amend her 
answer. There nothing the record show that the chancellor 
abused his refusing allow amendment that time. 
Further, the point has not been argued the brief, and thereby 
waived. 

The burden was the defendant establish her allegation usury 
preponderance the evidence. Whether the transaction was 
usurious, depends the intention the parties. have examined 
the record and discloses that Schmidt Company and Richard 
O’Brien were acting brokers the negotiations, and that the 
makers the mortgage knew that they were acting brokers. 
part the commission went the Academy, nor was the broker, 
Schmidt Company, acting the agent for the Academy. The trans- 
action was conducted good faith all parties, and there was 
intention circumvent the statute against usury. When the notes 
became due, the makers negotiated directly with the sisters charge 
the Academy and obtained extension for one year. that time, 
the sisters did not make any charge for the extension, require the 
intervention broker; nor did defendant then make any claim that 
the original transaction was any way usurious. Clearly, defendant 
has failed establish her plea that the loan was tainted with usury. 

Finally, defendant contends that the plaintiff not the legal holder 
owner the notes and trust deed, and, therefore, cannot maintain 
the complaint. Plaintiff testified that she was the legal holder the 
mortgage papers and they were introduced the evidence. The defend- 
ant had the opportunity making any equitable defense that she 
possessed. 

Witting Claras, 274 App. 449, this court said: ‘‘The notes 
and trust deed having been produced complainant, and the defend- 
ants being entitled interpose any defense they might have, and 
defense having been interposed, they were nowise injured. Plaintiff 
was the legal holder the notes and entitled maintain foreclosure.”’ 
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Therefore, the criticism that plaintiff not the proper party bring 


the complaint, not valid. 
For the reasons stated, the decree the Court Cook 


County should and affirmed. 
Decree affirmed. 


SHARES CO-OPERATIVE BANK ISSUED 
JOINT HOLDERS 


Castle Wightman, Supreme Judicial Court Massachusetts, 
Rep. (2d) 436 


woman purchased shares co-operative bank, the names 
herself ‘‘and/or Alice Wightman.’’ She and Alice Wightman 
signed the signature card which provided that ‘‘it 
and agreed that this account joint account, and the 
event the death either the bank shall liable thereon 
only the survivor and while both are living payments either 
shall discharge liability The purchaser, the time, 
made statement indicating that was her intent ‘‘take care 
Alice was held that the latter was entitled the 
shares (as against the heirs the purchaser) the death the 
purchaser even though the purchaser retained possession the pass- 
book representing the shares during her lifetime. 


Equity suit Charles Castle, executor the will Alice 
Prior, deceased, for instruction unto whom joint account was pay- 
able. From decree favor Alice Wightman, Julia Annette 
Wightman and others, residuary legatees, 

Affirmed. 

Hadley, Boston, for respondents Benson and others. 
Rideout, Boston, for Alice Wightman. 


DOLAN, J.—This petition equity wherein the petitioner, 
executor the will Alice Prior, late Malden, deceased, 
prays instructed whom ‘‘a joint the Malden Co- 
operative Bank standing the name the deceased ‘‘and/or Alice 
‘‘is After hearing the judge entered decree 
that account represented said pass book the property 
said Alice Wightman.’’ The latter the Alice Wightman before 
referred to. The case comes before the appeal certain residuary 
legatees under the will Alice Prior, who will referred here- 
inafter the deceased. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §423. 
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The evidence not reported but the request the appellants 
the judge filed report the material facts found him, from which 
the following facts appear: The ‘‘pass book’’ question was found 
the petitioner among the effects the deceased. September 30, 
1936, the deceased purchased from the Malden Co-operative Bank forty 
shares ‘‘of its The deceased procured from the bank the 
nature identification card required the Bank,’’ signed and sent 
Alice Wightman, who then lived New Hampshire, for her 
signature. The latter signed the card ‘‘late and returned 
the deceased. Thus completed the card contained the following: 
Alice Prior Number 18816 Address Malden Contagious 
Hospital Name Alice Wightman Address Drewsville, New Hamp- 
shire Hereby assenting the Laws the Malden Co-operative 
Bank, and the rules and regulations its board directors, those 
now which may hereafter adopted, understood and 
agreed that this account joint account, and the event 
the death either the Bank shall liable thereon only the 


Survivor and while both are living payments either shall 
discharge liability 


The deceased delivered the card the bank, which thereupon issued 
book’’ and delivered the deceased, who retained her pos- 
session until her death. Alice Wightman never saw the book ‘‘or 
had possession and made payments ‘‘into the account.’’ The 
original payment and all payments made account the shares were 
made the deceased, and the respondent Wightman never saw 
communicated with the bank its officers prior filing the peti- 
tion now before us. some time previous the purchase the 
shares the deceased said wrote the respondent Wightman concern- 
ing money spent the latter for her education ‘‘that she would 
take care 

The evidence not being reported and the report material facts 
having been made under the provisions (Ter. Ed.) 215, 
11, the only question whether the decree entered supported 
the facts found. ‘‘Such report regarded finding all 
the material facts which [the] decision was founded.’’ Topor 
Topor, 287 Mass. 473, 476, 192 52, 53; Goldston Randolph, 
Mass., 199 896, 103 See, also, Birnbaum Pamou- 

The principles governing the determination title so-called joint 
accounts have been considered many previous decisions this court. 
would serve useful purpose review them detail. The govern- 
ing principles have been stated with ample citation authority the 
ease Goldston Randolph, Mass., 199 896, 103 1117. 
must taken established that the deceased could legally pur- 
chase the shares joint ownership with the respondent Wightman 
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she clearly intended that result, and that present gift could made 
even though the deceased retained the pass book, which was representa- 
tive the joint ownership. Goldston Randolph, Mass., 199 
896, 103 1117, and cases cited. present gift, not the 
shares themselves but the interest created therein the contract 

with the bank, would effected without delivery the pass book 

the respondent Wightman, since the contract takes the place 

the delivery ordinarily required. These principles are not inconsistent 

with the statement made Battles Millbury Savings Bank, 250 Mass. 

180, 145 55, the effect that, while deposit joint account 

payable either the survivor conclusive between the bank and 

the parties, between.the survivor and the representative the estate 

the depositor still open the latter show attendant facts 

and circumstances that the depositor did not intend make com- 

pleted gift the joint interest the deposit, and that the mere form 

the deposit does not settle the matter. 

think that this last principle cannot taken mean that the 
contract deposit itself, or, the case bar, the contract pur- 
chase the shares, the absence controversy not efficient 
establish gift such interests therein are shown the terms upon 
which they were held issued bank, but rather that, where the 
title disputed, competent show that the result indicated 
the terms the contract was not actually intended take place, 
that present completed gift the apparent interest was actually 
intended. think the principle that the mere form the deposit 
purchase does not settle that matter the same would true 
the case investments standing the name alone individual 
which yet, proper circumstances, could shown held trust 
for another. See Davis Coburn, 128 Mass. 377. Thus, cases 
joint deposit, while the contract deposit conclusive between the 
parties and the bank, yet may shown that, for example, the execu- 
tion the contract joint deposit was procured made the 
depositor the exercise undue influence upon him, Eddy Eddy, 
281 Mass. 156, 183 268, that was intended matter 
convenience, Moreau Moreau, 250 Mass. 110, 112, 145 
that was void intended the depositor hinder, defraud de- 
lay his see Splaine Morrissey, 282 Mass. 217, 223, 184 
that the gift the interest the joint account was one upon 
trust, Lukey Parks, 279 Mass. 244, 181 200; Greeley 
nor, Mass., 471; brief, that the result present gift was 
not intended. 

But where does appear, think does from the facts found 
the case bar, that the purchaser the shares did intend the 
‘time the transaction was entered into make present completed gift 
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joint interest the shares the respondent Wightman, present 
interest the shares was created her completed contract, which 
interest ripened into full ownership the shares the death the 
1117; Gibbons Gibbons, Mass., 1019. 

not agree with the contention the appellants that the 
case bar there nothing the record show that the purchase 
the shares joint account ‘‘was for other than convenience testa- 
mentary disposition, subject change mind and other 
think that the facts found the judge were sufficient warrant. 
him finding, did implication, that the deceased the terms. 
the contract purchase the shares, that is, that present com- 
pleted gift the respondent Wightman joint interest the shares. 
was intended the deceased, which upon her death ripened into full 
ownership the shares the survivor Wightman. This the only 
interpretation that think properly could given the action 
the deceased purchasing the shares joint account, and sending 
the card the respondent Wightman for her signature, preceded 
the statement the deceased her that she going ‘‘take care 
The did not violate the statute wills, 
(Ter. Ed.) 191, Batal Buss, Mass., 199 750 (53 
304), and the retention the pass book the deceased was but cir- 
shedding light upon her intention. Goldston Randolph, 
Mass., 199 896, 103 1117. 

Decree affirmed. 


EXEMPTIONS UNDER FEDERAL GIFT TAX 


Welch, Collector Internal Revenue, Davidson, United States Cir- 
cuit Court Appeals, First Circuit, 102 Fed. Rep. 100 


Under the Federal Gift Tax Law, 504(b) the Revenue Act 
1932, Code 553(b), exempting from the tax the first 
$5,000 gifts made any person the donor during the calendar 
year, each several trusts set trust indenture entitled 
such exemption. other words, the beneficiaries (and not the 
trustee) are the donees. 


Action William Davidson against William Welch, Collector, 
recover gift taxes paid plaintiff for the calendar year 1934 and 
assessed additional tax the amount $1,272.26. From judg- 
ment for plaintiffs, Supp. 726, the defendant appeals. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1432. 


| 
q 
q 
q 
4 


THE BANKING LAW JOURNAL 441 


Judgment affirmed. 
Jerome Carr, Sp. Asst. Atty. Gen. (James Morris, Asst. 
Atty. Gen., and Sewall Key, Sp. Asst. Atty. Gen., the brief), for 
appellant. 

Earle Carr, Boston, Mass, (J. Lane and Gaston, Snow, 
Hunt, Rice Boyd, all Boston, Mass., the brief), for appellee. 


BINGHAM, J.—This appeal from judgment the fed- 
eral District Court for Massachusetts favor the plaintiff. The ac- 
tion recover gift taxes paid the plaintiff for the calendar year 
1934, assessed additional tax the amount $1,272.26. 

The facts are not dispute. appears that January 18, 1934, 
the plaintiff and his wife created irrevocable trust, and the plaintiff 
transferred the Old Colony Trust Company, trustee, three life 
insurance policies his life, which had cash surrender value 
$37,740.05 (the policies the wife are not here involved) that the 
trust instrument was provided that the plaintiff’s death the trustee 
was collect the proceeds the policies and divide them into equal 
shares, one each the plaintiff’s seven daughters then surviving, 
and pay the income each share the daughter for whom was held, 
for that one-half the principal each share was distributed 
when the beneficiary reached the age years, provided that least 
ten years had elapsed after the plaintiff’s death; that following the 
establishment the trust and during the year 1934, the plaintiff paid 
the premiums the policies the amount $20,971.25; and that 
that year made outright gift his daughter Elizabeth (one 
the beneficiaries the trust) home worth $20,000. 

his gift tax return for 1934 the plaintiff included all the above 
gifts and claimed total exclusions $35,000, which $5,000 repre- 
sented the first $5,000 the value the home given Elizabeth and 
the remaining $30,000 represented exclusion $5,000 for each 
the gifts trust made the other six children. 

The Commissioner disallowed the exclusion $30,000 with respect 
the gifts trust the ground that the interests conveyed were 
future interests, assessed deficiency $1,272.26, which was paid and 
this suit brought. 

the District Court judgment was rendered for the plaintiff the 
ground that the gifts were present interests; that the beneficiaries 
the trust, and not the trustee, were the donees; and that exclu- 
sion $5,000 each the six beneficiaries was proper. 

The government has taken assignment error the ruling 
the District Court that the gifts were present interests. The assign- 
ments which relies are (1) that the court erred holding that 
each beneficiary named the trust indenture donee within the 
provisions Section 504(b) the Revenue Act 1932, amended, 
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ruling law that under the trust indenture January 18, 1934, 
the trustee the donee, within the provisions Section 504(b) the 
Revenue Act 1932, amended. 


The applicable provisions the Revenue Act 1932 are: 


501. Imposition tax. 

For the calendar year 1932 and each calendar year thereafter 
tax, computed provided Section 502 [section 551], shall im- 
posed upon the transfer during such calendar year any individual, 
resident, nonresident, property gift. 

The tax shall apply whether the transfer trust other- 
wise, whether the gift direct indirect, and whether the property 
(a, b). 

504. Net gifts. 

General definition. The term ‘net gifts’ means the total amount 
gifts made during the calendar year, less the deductions provided 
Section 505 [section 554]. 


Gifts less than $5,000. the case gifts (other than 
future interests property) made any person the donor during 
the calendar year, the first $5,000 such gifts such person shall 
not, for the purposes subsection (a), included the total amount 
gifts made during such year.’’ 553(a, b). 


The government its brief concedes that the taxpayer entitled 
one exclusion $5,000, but contends that, there was only one 
trust, there was only single gift and that was the trustee donee. 
overlooks the agreed facts wherein was stipulated that $5,000 
the total exclusion $35,000 ‘‘represented the first $5,000 the value 
the home given the daughter Elizabeth, which conceded 
the taxpayer was entitled exclusion;’’ that, any event, the 
plaintiff entitled exclusion $10,000. 

The real question here, however, whether the other six daughters 
named the trust instrument beneficiaries are donees whether 
the trustee who took the legal title the trust res the donee. 

must conceded that equity the beneficiary trust the 
owner the trust res; that has equitable estate the property 
constituting the trust and considered the real owner that the trustee, 
the other hand, hcids the legal title the property with the right 
administer for the benefit the beneficiary and accordance with 
the terms the trust; and that gift, whether direct one 
indirect one through the instrumentality trust, the transfer 
property with donative intent. 

think plain enough that beneficiary under irrevocable 
trust, who takes present interest (which conceded the beneficiaries 
this did), the donee whom the donor intended bestow his 
bounty and that the trustee, whom conveys the legal title devoid 
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any beneficial interest, not. Does the Revenue Act 1932 call for 


different interpretation 

the Revenue Act 1924, imposing gift tax, Section 319, 
Stat. 313, provides: 

319. For the calendar year 1924 and each calendar year 
thereafter, tax equal the sum the following hereby imposed 
upon the transfer resident gift during such calendar year 
any property wherever situated, whether made directly indirectly, 


and upon the transfer nonresident gift during such calendar 
year any property situated within the United States, whether made 


directly 


Then follow provisions for determining the amount the tax. 
The provisions that Act imposing tax upon transfers gift 

not differ materially from those Section 501 (a) and (b) the 

Revenue Act 1932. fact they are substantially the same. 

The Supreme Court Burnet Guggenheim, 288 280, 
Ct. 369, Ed. 748, had under consideration the meaning the 
provisions Section 319 the 1924 Act. that case appeared that 
the taxpayer 1917 created two revocable trusts, one for the benefit 
his son and one for the benefit his daughter. 1925, after the 
enactment the gift tax law 1924, the taxpayer surrendered his 
power revocation and the question was: whether there was transfer 
gift the beneficiaries within the meaning the Act 1924 im- 
posing tax upon transfers gift? And the Supreme Court held that 
the surrender that power transfer gift each beneficiary 
was effected, and became subject gift tax. This conclusion could 
not have been reached had the trustee and not beneficiary been the 
donee, the object the gift. 

discussing this question the court said (page 286, Ct. 
page 371): 

statute not aimed every transfer the legal title without 
consideration. Such transfer there would the trustees were 
hold for the use the grantor. aimed transfers the title 
that have the quality gift, and gift not consummate until put 
beyond recall.’’ 


And after pointing out that the tax upon inter vivos gifts provided 

Part Title the Revenue Act 1924, and that the tax 
upon transfers that take effect death, provided for Part the 
same Title, were closely related both structure and purpose, and that 
there had been steady widening the concept transfer for the 
purpose taxation under the provisions Part said (page 287, 
Ct. page 371) 


tax upon estates, stood 1924, was the outcome 
long process had been refined and perfected decisions 
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and amendments almost without number. The tax gifts was some- 
thing new. Even so, the concept transfer, painfully developed 
respect taxes estates, was not flung aside and scouted laying 
this new burden upon transfers during life. Congress was aware that 
what was the essence transfer had come identified more 
nearly with change economic benefits than with technicalities 
title.’’ 


the trust the Guggenheim case had been irrevocable the time 
was created there can doubt that the court would have held 
that transfer present interest the nature gift passed the 
beneficiary the time the execution the trust; but, inasmuch 
economic benefits were transferred the beneficiary until the with- 
drawal the power revocation transfer way gift took place 
until that power was withdrawn. 

The statute 1932, like that 1924, was ‘‘not aimed every 
transfer the legal title without was aimed 
transfers that ‘‘had come identified more nearly with change 
economic benefits than with technicalities title,’’ ‘‘transfers the 
title that have the quality Surely transfer title the 
trustee did not partake the quality gift. The trustee was not 
the object the plaintiff’s bounty. The transfer the bare legal 
title effected ‘‘no change economic benefits’’ its behalf. The bene- 
ficiaries are the donees. 

The reports the Ways and Means Committee the House and 
the Committee Finance the Senate, the Revenue Act 
1932, support the conclusion have reached, Articles and 
Regulations the Treasury Department. 

The folly the contention the government—that the trustee 
the donee—is our minds demonstrated its application the 
865, No. 110. That case involved two trusts made the same year, 
each having different trustee but the same beneficiary and the Board 
held that two exclusions $5,000 each were allowable, although the 
donor’s son was the sole beneficiary each trust. That case direct 
with the holding the Supreme Court the Guggenheim case 
where pointed out that the statute ‘‘not aimed every transfer 
the legal title without consideration,’’ but rather transfers that 
come identified more nearly with change economic benefits 

than with technicalities those that have ‘‘the quality 
The trustees the Cox case surely did not experience any 
change economic benefits due the transfers there made and the 
transfers did not have the nature quality gifts the trustees. 

While the government has simply assigned error the denial its 
request for ruling that under the trust indenture January 18, 1934, 
the trustee the donee within the provisions Section 504 (b) 
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the Revenue Act 1932, now contends that under the trust indenture 
January 18, 1934, the trust the donee, Section 1111 (a) (1) 
the Act 1932, 1696 (a) (1), states that the word 
used that Act, means ‘‘an individual, trust estate, 
partnership corporation.’’ But Section 1111 (a) (1) appli- 
cable, the question presented does not differ from the one raised the 
assignment error which have already considered and held that 
the daughters the donor, the individuals for whom the gifts were 
intended and whom the economic interests were transferred are the 


donees. 
The judgment the District Court affirmed. 


LIABILITY BANK CHILD INJURED 
REVOLVING DOOR 
Provo Toledo Trust Company, Court Appeals Ohio, 
Rep. (2d) 520 


bank not liable child who injured while playing 
revolving door the entrance its building unless can 
shown that the door was defective lacked ordinary safety devices. 
revolving door, means ingress and egress and from 
building, not inherently dangerous instrumentality nui- 


Action Albert Provo, minor, against the Toledo Trust Company 
for injuries sustained the plaintiff while playing revolving 
door entrance defendant’s building. From judgment favor 
the defendant, the plaintiff 
Judgment affirmed. 
Eldon Young and Foster Spence, both Toledo, for appel- 
lant. 
Wolfe Rogers, Toledo, for appellee. 


LLOYD, J.—In the Court Common Pleas general demurrer was 
sustained the petition Albert Provo the action there commenced 
his behalf against The Toledo Trust Company, and Provo not desir- 
ing plead further, judgment was entered thereon. Provo appeals 
this court questions law, his complaint being that his petition 
states cause action and that the demurrer thereto should have 
been overruled. 

The substance his petition that the trust company maintained 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §851. 
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much frequented building the corner Summit street and Madison 
avenue Toledo; that the means ingress thereto and egress there- 
from doorway opening directly upon the west sidewalk thereof; 
that the doorway revolving door circular framework which 
negligently permitted the defendant remain unlocked, un- 
guarded and subject revolution, and the plaintiff herein was at- 
tracted thereto, and thereby became involved said door while was 
engaged the process revolution and caught his left leg between 
the blades and side said door,’’ resulting certain alleged personal 
injuries. 

alleged that the unlocked and unguarded door was ‘‘an 
tive and dangerous instrumentality children tender years,’’ and 
that the street question was frequented children ‘‘for the purpose 
observing the downtown district Toledo, attending shows and 
other places interest,’’ all which the trust company knew or, 
the exercise ordinary care, would have known, and that the defend- 
ant trust company ‘‘should have anticipated the attractiveness said 
door plaintiff and children his age and the susceptibility the 
same increase its speed rotation and thereby occasion injury, and 
should have provided said door with lock brake limit its speed 
revolution.’’ The petition contains other fact allegations except 
the nature the claimed injuries, followed prayer for judg- 
ment the sum $10,000, and alleges facts from which can 
inferred any causal relation between what claimed could should 
have been done, and the alleged injuries Provo. 

There allegation therein that the use and maintenance such 
doors buildings like that question was unusual that this par- 
ticular door was any respect defective lacking any device ordi- 
narily and customarily used. revolving door, means ingress 
and egress and from building, not inherently dangerous instru- 
mentality nuisance. not defective, the possibility danger 
inures the manner its use. complexity operation alleged, 
and its purpose and use outlined obviously proper and lawful. 
The employment attendant warn and protect each prospective 
user thereof its constant locking and unlocking would make im- 
practible its use, and worthless its purpose. far the petition 
shows, Provo had mission that called him enter the building, ex- 
cept the inference that the revolving door was him new toy with 
which play. Apparently the door was private property and 
whether the boy Provo regarded licensee trespasser, 
the petition barren facts creating liability for his alleged injuries. 
The judgment the Court Common Pleas therefore affirmed. 
Judgment affirmed. 


q 
q 


